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PREFACE.
e

Every person who has had practical experience as a
lawyer, divides his professional knowledge into two
distinet heads, namely :—first, his habitual knowledge—
that knowledge of the rules of law which is laid up in
his memory, so that whenever he has reason to apply
those rules they are accurately recalled without external
aid; and secondly, his knowledge of the storehouses, so
to speak, where he can get the actual knowledge of any
branch of law of which he is uncertain. Now of store-
houses of law we have an ample supply. Putting aside
the various digests, no works could well be more com-
plete and detailed than Mr. Dart’s Book on Vendors
and Purchasers, Mr. Jarman’s on Wills, Mr. Chitty’s
on Contracts, Mr. Addison’s on Torts, Mr. Justice
Lindley’s on Partnership, and last, but far from least,
Mr. Lewin’s Model Treatise on Trusts. Again, we have
smaller but singularly complete summaries of case law
in Mr. Roscoe’s Nisi Prius Evidence, and Mr. Watson’s
excellent Compendium of Equity, & book which ought
to be in the hands of every practical lawyer.

But although the law libraries are rich in great
works of reference, such as those above referred to,
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they are comparatively poor in manuals giving & syste-
matic view of those principles of the law—the oases in
“the wilderness of single instances’—with which every
lawyer ought to be mentally furnished.

As has been well said by our most eminent living
jurist (@), “it becomes obvious, that if a lawyer is to
have anything better than a familiarity with indexes,
he must gain his knowledge in some other way than
from existing books on the subject. No doubt such
knowledge is to be gained. Experience gives by
degrees, in favourable cases, a comprehensive acquain-
tance with the principles of the law with which a
practitioner is conversant. He gefs fo sce that it is
shorter and simpler than it looks, and to understand that
the innumerable cases which at first sight appear to
constitute the law, are really no more than illustrations
of a comparatively small number of principles.”

The want above indicated has been of late years
somewhat met by the publication of such works as
Sir Fitzjames Stephens’ Digests of Evidence and the
Criminal Law, Mr, Vaughan Hawkins’ handy treatise
on Wills, Mr. Farwell’s work on Powers, and Mr. Pol-
lock’s on Partnership; the writers of which have with
success and ability presented to their readers the prin-
ciples of those several branches of the law in a distinct
and aocurate manner.

(#) Sir Fitzjames Stephens, Dig. Evidence, VI.
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It has been my endeavour in this volume to perform
in & humble way the same task in relation to the Law
of Private Trusts. Every student has now-a-days to
show himself acquainted with the subject, and has to
depend upon those manuals of general equity, which
are necessarily very elementary, and do not appear to
me to draw a sufficient distinotion between principle
and illustration.

Again, the law of Trusts is the one branch of Equity,
of the principles of which a solicitor ought to have an
habitual and accurate knowledge; for not only is he
continually called upon to give off-hand advice to trus-
tees, but he is frequently a trustee himself. So far as
I know, there is no work of moderate size which will
give him an accurate knowledge of the principles which
ought to guide him; and I fancy, that in the heat and
worry of general practice but few have the time or the
inclination to sfudy (not merely read) a large volume
on this one of the many branches of law upon which
they have to advise their clients. A person of ordinary
industry and capacity may easily learn the 76 Articles
of this Work, and may, without great effort, remember
the main facts of such of the illustrative cases as aro
what may be called “leading ;” and when he has done
so I feel no doubt that he will possess such a knowledgo
of the principles upon which the court acts with regard
to Private Trusts, as will enable him to answer without
hesitation all such questions as occur in the every-day
experience of a general practitioner.
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'With regard to the typography I would mention that
the words printed in heavy type (or clarendon) are those
which are the key to the nature of the example in which
they ooour, so that by casting the eye over a page in
search of an example, it may by this means be readily
found.

ARTHUR UNDERHILL.

23, SouTHAMPTON BUILDINGS, -
CHANCERY LANE.
July 20th, 1878.
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A

@oncise Manmal

OF THE LAW RELATING TO

PRIVATE TRUSTS.

ARrr. 1.—Definitions.
In this manusl, the following terms are used with the
meanings assigned to them in the subsequent para-

graphs, namely :—

A trust means an obligation under which some
is bound, or has bound' himself, to deal wit

erson
the

beneficial interest in real or personal property
which is vested in him, in a particular manner and
for a partioular purpose, either wholly in favour of
another or others, or partially in favour of another
or others conjointly with himself (a).

(@) I can cite no authority for
this definition. Mr. Lewin adopts
Lord Coke’s definition of a use,
namely, ‘‘A confidence reposed
in some other, not issuing out of
the land, but as a thing col-
lateral, annexed in grivity to the
estate of the land, for which
cestui que trust has no remedy
but by subpeena in chancery.”
Co. Lit. 272 b. This definition
would seem to be applicable to
real estate only, anf certainly
not to trusts of choses in action,
the equities attaching to which

T.T.

N

are,generally speaking, not merely
colla . The expression ‘‘some
other,”” is also apt to mislead,
and to convey the impression
that the trustee must be some
other than either the settlor or
the cestui que trust, whereas, as
will be seen further on, such an
impression would be incorrect.
Then, so far as the remedy is
concerned, the definition is obso-
lete. The Court of Chancery no
longer exists, and all branches of
the High Court take cognizance
of equitable rights, although the
B



PRIVATE TRUSTS AND TRUSTEES.

The settlor means the person who, either actually or
by construction of law, creates the trust.

The trustee means the person upon whom the obliga-
tion rests, either by declaration of the settlor or
by construction of law.

The cestui que trust means the person in whose favour
the trustee is to deal with the beneficial interest in
the trust property.

The trust pro means the real or personal property
which 1s the subject of the trust.

Legal estate moans the estate or interest of any person
which was originally the only estate or interest
recognized by the courts of law, and which is even
now, as between the owner of it and third parties,
the estate prim4 facie recognized by the courts, and
is held by virtue of the provisions of the general
law, and not by virtue of any dootrine of judicial
equity.

Equitable estate means the beneficial interest unac-
companied by the legal estate, which interest was
originally recognized by courts of equity only, and
enforced by attachment of the person of the owner
of the legal estate, and which although now re-
cognized by all courts, depends for its validity
upon the doctrines of judicial equity, and not upon
isoml()ll)i)a.noe with the provisions of the genmeral

aw (b).

Chancery Division is the proper
branch in which to enforce ex-
press trusts. Mr. Spence’s defi-
nition, which is adopted by Mr.
Snell and Mr. Josiah Smith, is,
with great respect for those three
eminent writers, a definition of
the estate or interest of a cestui
que trust, and not a definition of
a trust at all. Their definition is,
that “a trust is a beneficial inte-
?t relal.ll’ ora Ze::{icial ownership
y or property,unat-
bendedwimepossesso orlegal
ownership thereof.”” 2 Sp. 875.

(b{ The above definitions of
legal and equitable estate are
probably open to criticism, but
now that courts of law and
equity are united into one High
Court of Justice, it is no easy
task to define the meaning of the
terms legal and eguitable, inas-
much as the law is now extended
by the addition of what was for-
merly known as judicial equgg.
Still, as was s&ui by Lord Sel-
borne, ¢“If trusts are to continue,
there must be a distinction be-
tween what we call a legal and



DEFINITIONS. 3

In relation to the duties of the trustee, trusts are
divisible into two classes.
. @ A bare or simple trust means a trust reposed
in a trustee to whose office no duties were originally
aftached, or who, although such duties were origi-
nally attached to his office, would, on the requisition
of his cestuis que trust, be compellable in equity to
convey the estate to them or by their direction (c).
B. A special trust means & trust in which the
machinery of a trustee (¢) is introduced for the
execution of some p particularly pointed out
by the settlor, and the trustee is not, as in the case
of a simple trust, a mere passive depository of the
estate, but is called upon to exert himself actively
in the execution of the settlor’s intention (e).

A bare trustee is the trustee of a simple trust, with no

an equitable estate. The le
estate is in the who ho
the property for another; the
equitable estate is in th%ﬁ:arson
beneficially interested. dis-
tinction between law and reﬁuity
is, within certain limits, and
natural, and it would be a mis-
take to moee that what is real
and na ought to be disre-
garded, although under our pre-
sent uxatem it is often pushed
beyond these limits.”” Hans. N.
8., vol. 214, p. 339. The legal
estate, therefore, still subsists ;
and although I have heard it
doubted by conveyancers of abil-
ity, whether it is n for a
purchaser to get in a le
vested in a bare trustee, on the
that the equitable estate
is now recogni by all the
branches of the High Court, and
that therefore the equitable owner
can lnev:r tll):; ha.mss%iyvleexn-l
tiously by mere
owner}: yet I conceive that ti?a
. opinion cannot be supported, for,
as Mr. Lewin says, ‘‘A trust is

not part of the land, but an inci-
dent made to accompany it;”’ in
short, it is not binding om the

but is merely annexed in
privity to the person; and to
entitle a cestui que trust to relief
in equity, he must not only show
the creation and continuance of
the trust, but also that the pre-
sen::;v;yer of the }:gal estat';h is
per privy to the equity. ]
protective efficacy of the legal
estate is, therefore, it is appre-
hended, still very considerable.
And see sect. 48 of Land Trans-
fer Act, 1876, ing sect. 7
of 7Vendor and Purchaser Act,
1874.

(¢) This is taken from the de-
finition of ‘‘a bare trustee,”’
adopted by Hall, V.-C., in Chris-
tzi;gv. Ovington, L. R., 1 Ch. Div.

(4) The convenience of havi
some distinctive term by whic
to designate a trustee who has
duties to perform must be m
excuse for inventing this term.

(¢) Lewin, 18.

B2



PRIVATE TRUSTS AND TRUSTEES.

duty to perform, except to convey to the cestuis
que trust.

An executive trustee is the trustee appointed to carry
out a special trust.

In relation to their inception, trusts are divisible into
two classes (f).

a. A declared or express trust means a trust
created by words either expressly or impliedly
evincing an intention to create a trust in respect
of certain property, for a particular purpose.

B. A constructive trust means a trust which is
not created by any words either expressly or im-

liedly evincing a direct intention to create a trust,
'Eut by the construction of equity, in order to satisfy
the demands of justice (g).
In relation to their construction and enforcement,
trusts are divisible into two classes. '

«. An executed trust means a trust in which
the limitations of the estate of the trustee and the
cestuis que trust are perfected and declared by the
settlor (%). :

B. An executory trust means a trust in which
the limitations of the estate of the trustee or of the
cestul que trust are not perfected and declared by
the settlor, but only certain instructions or heads
of settlement declared by him, from which the
trustee is subsequently to model, perfect and de-
clare the trust (7).

A trust based upon value means a trust created by

(f) This classification seems
to me to be preferable to that
usually adopted of express, im-
Ellisd, and constructive trusts.

ependently of the fact that it
is generally immaterial by what
name you call a trust, I have
ventured to disregard the usual
classification, because implied
trusts, properly so called, are in
reality constructive trusts, and
implied trusts, loosely so called
(as, for instance, trusts created

by greoatory ‘words), are in real-
ity declared trusts.

(9) Smith’s Eq. Man. 11th ed.
178.
(A) See Stanley v. Lennard, 1

96

en, 95.

() See .Austen v. Taylor, 1
Eden, 366; Lord Qlenorchy v.
Bosville, For. 3; and Stanley v.
Lennard, sup.; and see per Cairns,
L.C.,in Sackville West v. Holmes-
dale, L. R., 4 H. L. 543.
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the settlor, upon such oonsideration. as would sup-
port a contract at law.

Irrusr.—1. A trust of leasehold property to which lia-
bilities are attached is always based upon value, inasmuch
as the cestui que trust thereby takes upon himself the
primary discharge of those liabilities (k).

2. Where there are mutual promises, each is a valuable
consideration for the other. Thus it is settled, that if
husband and wife, eack of them having interests, no matter
how much, or of what degree or of what quality, come to
an agreement which is afterwards embodied in a settle-
ment, that is a bargain between husband and wife, which
is not a transaction without valuable consideration (7).

A voluntary trust means a trust created by the
settlor either ex meri motu or in consideration of a
mere moral obligation or natural love and affec-
tion (m), or a trust made to take effect by way of
remainder, after satisfaction of a trust based upon
value and not coming within the scope of the con-
tract () upon which the latter was founded.

Irrusr.—1. In general, in a marriage settlement by an
intended husband, where there are the usual life estates to
himself and wife with remainder to the issue and in
default of issue to the settlor’s next of kin, the latter
limitation is voluntary, because it cannot be presumed that
the benefit of the husband’s next of kin out of 4is property
was within the scope of the bargain for the settlement
made between him and the wife (o).

(k?DPn'u v. Jenkins, L. R., 5  v. Crofton, 3 J. & Lat. 43.
Ch. Div. 619. g? Osgood v. Strode, 2 P. W,

(5) Teasdale v. Braithwaite, L. 245 (overruling Jenkins v. Kemesh,
B., 4 Ch. Div. 90; aft., L. R., 6 2P. W. 252, and Hale v. Lambe,
Ch. Div. 630 ; Re Foster & Lister, 2 Ed. 292); Johnson v. Legard, 3

. R., 6 Ch. Div. 87. Mad. 283, and T. & R. 66, 281;
(m) See Eastwood v. Kenyon, 11  Stackpoole v. Stackpoole, 4 Dr. &

=

A. & E. 447; Beaumont v. Reeve, 'War. 320; Smith v. Cherril, L.
8 Q. B. 483; Tweddle v. Atkin- R., 4 Eq. 390; Wollaston v. Tribe,
son, 1 B. & 8. 393; Jeffry v. Jef- L. R., 9 Eq. 44.

Jfry, 1 Cr. & Ph. 138; and Moore () See Dart, V. & P. 894.

’
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2. But where the presumption can naturally arise that
the ultimate limitation was part of the marriage bargain,
it is apprehended (in spite of some authorities to the
contrary (p) ) that it is not then voluntary. Thus, in
Clarke v. Wright (¢), Blackburn, J., said, ‘It seems to me,
that though in general it may be supposed that on a
marriage treaty, after the interest of the intended husband
and wife and the issue of the marriage is provided for, the
remainder of the estate is left to be disposed of as the
party to whom that would revert pleases; yet that when
we find the interests of the husband, wife, and issue so
much affected by the settlement, we must take it that it
was agreed by all parties, as part of the marriage bargain,
that the estate should be thus settled—that the wife
agreed to marry the husband on the terms that this
settlement should be thus made. If this beé so, the
question comes to be, if a limitation in favour of a third
person, not merely inserted in the marriage settlement, but
appearing from its nature to have been made one of the terms
of the marriage bargain, is to be considered voluntary, or is
to be considered as made for the valuable consideration of
marriage? In my opinion the case would have been the
same if the plaintiff had been some distant relation of the
wife’s first husband, or even a stranger in blood. The
husband got the enjoyment of some part of the wife’s
property, which he could not have had if the marriage had
not taken place. He may have got this on cheaper terms;
he may have been allowed to take a larger portion of her
personal estate than he would have been permitted to take
if this settlement had not been made; or he may have been
allowed to keep free a greater portion of his own property
than he would otherwise have done, and in consideration
of these substantial benefits to himself he may have
become a party to a contract for this limitation.

. (p) Wollaston v. Tribe, L. R., L. R., 4 Eq. 3
9 Eq. 44; Johnson v. Legard, T. é 30 L. J Ex (Ex. Ch.)
& R. 66, 281; Smith v. Cherril, 115, and 6 H. & N. 849.
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It seems to me, that as on every marriage settlement there
are reciprocal considerations between husband and wife,
we ought not to hold a limitation, which is not merely '
included in the marriage settlement, but appears from its
nature to have been really one of the terms of the marriage
bargain, to be voluntary.”

8. And so where a widow or widower on a second
marriage makes provision for the children of a first
marriage, as well as for those of the second marriage, it is
presumed to be within the scope and object of the marriage
bargain, and therefore based upon value ().

4. And so generally, it is laid down by Mr. Dart (s), in
a passage approved of by the present Lord Blackburn and
the late Mr. Justice Willes (¢), that where the limitations
over are in favour of the collateral relatives, not of the
settlor but of the other party, the settlement may be
considered primi facie evidence of such other party having
stipulated for their insertion. And so where on a settle-
ment of an intended wife’s estate, the limitations over are
in favour of her own collateral relatives, in derogation of
the husband’s marital rights. But where in other cases
the limitations over are in favour of the collateral relatives
of the settlor, such presumption cannot so readily arise;
but it might be proved that the other parties stipulated
for their insertion. If such a stipulation cannot be pre-
sumed or proved, the limitations over must, it is conceived,
be considered voluntary.

A breach of trust means any act or neglect on the
part of a trustee, which is not authorized or excused,
either by the settlement or by the doctrines of
_judicial equity.

(r) Newstead v. Searles, 1 Atk. Div. 144.
266 ; Ithell v. Beane, 1 Ves. Sen. s) Dart’s V. & P. 894.
216; Gale v. Gale, L. R., 6 Ch. t) Clarke v. Wright, sup.
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SUB-DIVISION 1.
InTRODUCTION.

ARrr. 2.—Analysis of a declared Trust.

‘WHERE a person has used language from which it can
be gathered that he intended to create a trust (4), and
such intention is not negatived by the surroundi

circumstances (b), and the settlor has done such thin

as are necessary in equity to bind himself nottoreoegg
from that intention (c), and the trust property is of such
a nature as to be legally capable of %emg settled (),
and the object of the trust is lawful (¢), and the settlor
has complied with the provisions of the law as to
evidence (f), a good and valid declaration of trust has
(prim4 facie) been made. But a trust prim4 facie
valid, may yet be impeachable from incapacity of the
settlor (g), or of the cestui que trust (%), or from some
mistake or fraud attendant upon its creation (7); or
again it may be valid as between the parties, and yet
invalid as against the settlor’s creditors (k), trustee in
bankruptey (/), or as against subsequent purchasers (m);
and lastly, the circumstances under wlu'cll: the trust was
created, may be such as to necessitate a very:liberal
construction being given to the language in which it
was declared, so as to give effect to the manifest
intentions of the settlor (z). In the following articles,
these several matters will be treated of separately, and
in the order in which they have been above referred to.

a) Art. 3. (f) Art. 9. (%) Art. 13,
8) Art. 4. Art. 10. (0) Art. 14.
(¢) Arta. 5, 6. %) Art. 11. (m) Art. 15.
(@) Art. 7 (i) Art. 12. (n) Art. 16.

(¢) Art. 8.
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SUB-DIVISION II.

THE CREATION OF DECLARED TRUSTS.

Axr. 3.—Language declaratory of a Trust.

No technical expressions are necessary in order to

raise a trust () ; any will suffice, from which it is
clear that the settlor intended to create a trust, or
to confer a benefit best carried out by means of a
trust, provided that the objects, the property, and
the way 1t shall go, are clearly pointed out (b).
And subject to this proviso, the following prin-
ciples are of importance in construing a settlor’s
intentions : —

a. Words of eonﬁclzlee, direction, subjection (c),
or proviso (d), in general raise a trust;

B. Whereaseigflor empowers a person to dis-
pose of property in favour of another in a par-
ticular event (¢), or among a class, or some of a
class, and there is no gift over in default of ap-
Pointment, a general intention to benefit such
individual or class will be presumed .and the power
will be construed as a trust (f).

. When property is given to one, who is by
the donor recommended or requested to dispose of
it in favour of another, these words create a trust.
Subject to this, that if the donee was to have a

(6) Dipple v. Corles, 11 Ha. _ (¢) See Tweedale v. Tuweedale,

184 ; Coz v. Page, 10 Ha. 163. L. R. :
(8) Knight v. Knight,3 B. 148. v. Wamner, 1 8. & S. 304
(c) Wright v. Wilkin,2 B. &8. &

232.

g‘) Burrough v. Pluku.:, 5 My.
. 72; Greiveson v. Kirsopp, 2

(@) Coz v. Page, sup. Ke. 6563; Brown v. Higgs, 4 Ves.
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discretion, or if there are expressions in the settle-
ment inconsistent with the words being imperative,
or if they were merely explanatory og the donor’s
motive, or words of mere expectation, or if it is
otherwise collected, that they were not intended to
be imperative, no trust will be created (g).

Irrost.—1. A. gives property to B., and directs him to

apply it for the benefit of C.; B. is held to be a mere
. trustee for C. (A).

2. If an estate be given to A., he paying the testator’s
debts within twelve months from the testator’s death, the
words of subjection or condition are not construed to
impose a legal forfeiture on breach, but are viewed as
declaratory of trusts (). Where, however, the words are
merely declaratory of a legal obligation which would
attach in their absence, they do not, it is apprehended,
raise any trust. For instance, if a house be devised to A.
for life, ‘‘he keeping the same in repair,” no trust is
created, for it is merely an informal affirmation of the
common law obligation not to suffer permissive waste ().

3. If a testator direct his realty to be sold, or charge it
with debts and legacies (), or a particular legacy (m), the
legal estate may descend to the heir, or it may descend
to the devisee; but the court will view the direction as a
declaration of trust, and will force the legal owner to carry
it into execution ().

4. The leading illustration of the class of cases coming
under the principle contained in Sub-article 8 is Burrough
v. Philcoz (0). There a testator directed that certain stock
should stand in his name, and certain real estates remain
wR, ity Erighemp, 399, 11 Jard, o 10 B
and Harding v. Glyn, 1 At. 469. () Pitt v. Pelham, 2 Freem.

h) White v. Briggs, 2 Ph.583. 134; Cook v. Fountain, 3 Sw.

i) Wright v. Wilkin, 2 B. &  592.

8. 232; Re Skingly, 2 M. & G. m) Wigg v. ﬂs’iyg, 1 Atk. 382.

224 ; Gregg v. Coates, 23 B. 33. n) Lewin, 123. .
. (o) 6 My. & C. 72.
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unalienated, ‘“ until the following contingencies are com-
pleted.” He then proceeded to give life estates to his
children with remainder to their issue, and declared that
if his children should both die without issue, the properties
should be disposed of as after mentioned,—namely, the
survivor of his children should have power to dispose by
will of the said real and personal estate amongst the tes-
tator’s nephews and nieces, or their children, either all to
one of them, or to as many of them as his, the testator’s,
surviving child should think proper. It was held that a
trust was created in favour of the testator’s nephews and
nieces, and their children, subject only to a power of selec-
tion and distribution; Lord Cottenham saying, ‘Where
there appears a general intention in favour of a class, and
a particular intention in favour of individuals of a class to
be selected by another person, and the particular intention
fails from that selection not being made, the court will
carry into effect the general intention in favour of the
class.”

5. And so where a testator gave personalty to his widow
for life, and to be at her disposal by her will, ¢ therewith
to apply part for charity, the remainder to be at her
disposal among my relations, in such proportions as she
may be pleased to direct,” and the widow died without so
disposing of the property, it was held that half the pro-
perty was in trust for charitable purposes, and the residue
for the testator’s relatives, a.ocordmg to the Statutes of
Distribution ( p).

6. A testator gives his trustees power, if his daughter
marries with their consent, to appoint part of her fortune,
on her death, to her husband. This power is equivalent
to a trust in favour of a husband who marries the daughter
with the trustees’ consent (g).

p) Salisbury v. Denton, 3 K. q) Tweedale v. Tweedale, L. R.,

(
& J. 529; Little v. Neil, 10 W, 7 Ch. Div. 633.
R. 592; Goughv Butt, 16 Sim. 46.
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7. A testator bequeaths property to A., and states, either
that he ‘““hopes and doubts not” (r), % ent‘reatl" (s), “re-
commends”’ (¢), *desires” (v), ‘‘requests’ (v), or * well
knows" (w), that it will be applied for the benefit of B.
In such case a trust would be created in favour of B.,
unless the property, or the mode of its application for B.’s
benefit, were ambiguously or insufficiently stated, or unless
.a discretion were given to A. whether he should or should
not apply it for B.’s benefit, or unless it were expressed to
be given to A. ¢absolutely,” or accompanied by words to
that effect.

8. But where there are other inconsistent expressions,
the precatory words will not be construed as imperative.
Thus in Green v. Marsden (z), a testator gave certain
shares of freehold and leasehold houses to his wife for
her sole use and benefit, begging and requesting that at her
death she would give and bequeath the same in such
shares as she should think proper, and unto such members
of her own family as she should think most deserving of
the same. He also gave her all his moneys in the funds,
and all the money he might be entitled to, for her sole use
and bensfit (y), begging and requesting that at her death
she would give and bequeath what should be remaining, in
such shares as she should think proper, unto such members
of her own and his family that she should think most de-
serving. It was held, that both as to the freeholds and
leaseholds, and also the money, there was no trust created,

(r) Paul v. Compton, 8 Ves.
a) Prevost v. Clark, 2 Mad.
(t) Tibbits v. Tibbits, 19 Ves.
(u) Birch v. Wade, 3 V. & B.
(v) Foley v. Barry, 2 M. & K.

(w) Briggs v. Penny, 3 M. & G-
646 ; but see Stead v, Mellor, L.

R., 5 Ch. Div. 225.

(x) 1 Dr. 646; and see Coks v.
Hawes, L.. R., 4 Ch Div. 238.

s;o/) See also MeOulloch v. MoCul-
doch, 11 W. R. 504 ; Johnston. v.
.Rowlandc 2 De Gex & 8. 356 ;
Meredith v. Hmea e, 1 Sim. 542 ;
Wood v. Coz, 2 & C. 684;
Webb v. Wools, 2 Sxm., N. 8.
267; Abmham v. Abraham, 1
Russ. 509 ; Reeves v. Baker, 18 B.
373.
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but the wife took absolutely. The Vice-Chancellor said :
““He gives it her for her sole use; that does not mean her
separate use in the technical sense, but it means that she
should have the absolute use and enjoyment,—that the
property should be for the benefit of her, and of no other
person than her. . . . In the bequest of the specific por-
tion, he uses the words ‘‘ which shall be remaining at her
death.” What does that mean? What he means is this,—
the widow is to have it for her own sole use and benefit,
that she may do as she pleases with it, that she may spend
it, or give it away, or bequeath it; but he expresses his
wish, not imperatively, but desiring that she may know his
wish, as to what she should do with what remains.”

9. The case of Lechmere v. Lavie (z) exemplifies the last
clause of the article now under consideration as regards
the words being merely expectant, and also the rules as
to certainty in the property. There a testatrix said in her
will: “I hope none of my children will accuse me of par-
tiality in having left the largest share of my property to
my two eldest daughters, my sole motive for which is to
enable them to keep house so long as they remain single;
but in case of their marrying, I have divided it amongst
all my children. If they die single, of course they will leave
what they have amongst their brothers and sisters, or thesr
children.” The eldest of the two daughters died leaving
all her property to the second. The second died leaving
her property otherwise than in accordance with her mother’s
will. Upon this state of facts, Sir J. Leach, M. R., said :
“T consider the words of this codicil as words expressing
the expectation of the testatrix, but not as words of recom- '
mendation, or as intended to create an obligation upon the
two eldest daughters. The words apply, not simply to the
property given by the testatrix, but to all property which
the daughters might happen to possess at their deaths,

() 2 M. & K. 197.
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leaving what she gives by her will at their disposition
during their lives, and extending to property which might
never have belonged to her, and wanting altogether certainty
of amount.”

10. So in the leading case of Knight v. Knight (a), the
words were: ‘I trust to the liberality of my successors
to reward any others of my old servants and tenants
according to their deserts, and to their justice in continuing
the estates in the male succession, according to the will
of the founder of the family, my grandfather.” TLord
Langdale, M. R., held, that these words were not sufficiently
imperative, and that the sudject intended to be affected,
and the interests intended to be enjoyed by the objects,
were not sufficiently defined to create trusts, either in
favour of the servants and tenants or of the male line ().

11. In McCormick v. G'rogan (c), C. made a will leaving
the whole of his property to G., whom he also appointed
his executor. 'When about to die, C. sent for G., and in a
private interview told him of the will, and on G.’s asking
whether that was right, said he would not have it otherwise.
C. then told G. where the will was to be found, and that
with it would be found a letter. This was all that was
known to have passed between the parties. The letter
named a great many persons to whom C. wished sums of
money to be given, and annuities to be paid, but it
contained several expressions as to G. carrying into effect
the intentions of the testator as he ¢ might think best,”
and also this sentence, ““I do not wish you to act strictly
on the foregoing instructions, but leave it entirely to your
own good judgment to do as you think I would if living,
and as the parties are deserving; and as it is not my wish

(@) 3 B. 148; and see also well, 9 Sim. 319; Winch v. Brut-
Stead v. Mellor, L. R., 56 Ch. Div.  ton, 14 8im. 379; Foz v. Foz, 27
226. B. 301; Palmer v. Simmonds, 2 Dr.

(&) For instances of trusts held  221; Cowman v. Harrison, 10 Ha.
void for uncertainty as to the 234.
property, see Bardswell v. Bards- (¢) L. R., 4 H. L. 82.
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that you should say anything about this document, there
cannot be any fault found with you by any of the parties,
should you not act in strict accordance with it.” G. paid
the money to some of the persons mentioned in the letter,
but not to others, who accordingly sued him; but it was
held that there was no trust created binding on G.

12. A legacy is given to a father ¢ the better to enable
him to bring up his children.” No trust is thereby
created, for such words are not imperative, but only
explanatory of the donor’s motive (¢). But where, on the
other hand, there is a bequest of income to A., ¢ that he may
use it for the benefit of himself, and the maintenance and
education of his children,” it has been held that a trust
was intended to be imposed upon A. to maintain and
educate his children (¢). It is, however, apprehended, that
the courts would not in' these days hold that such words
constitute a trust, as the current of modern decisions tends
against construing mere precatory words as imperative (f).

Ops.—In order to obviate any confusion in the reader’s
mind, I think it well at this place to draw his attention to
the fact that he must carefully distinguish between cases
in which (as in the foregoing) it has been held that the
precatory words are not imperative, and raise no trusts at
all, and cases in which the words actually used, or the
surrounding circumstances, make it clear that although
the donor has not sufficiently specified the property, the
objects and the way it shall go, yet he never meant the
doneeto take the entire beneficial interest. In such cases,
which are treated of in Division IL., a constructive trust
is created in favour of the donor or his representatives.

(d) Brown v. Casamajor, 4 Ves.  Castle v. Castle, 1 De G. & J.
362

498 .

(e) Woods v. Woods, 1 M. & C. See Lambe v. Eames, L. R.,
401; Crockett v. C'rockett 2 Ph. . 597; see also Wilson v. Bell,
563 ; and see Bird v. J[aybery, 33 L R 4 Ch. 581, a.nd Huichin-
B. 351 Hora v. Hora, 33 B. 88; ar»:) v. .Tmmmt, W. N . 1878, p.

110.

.
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Cases of ‘precatory words, must also be carefully dis-
tinguished from those constructive trusts which arise out
of the fraud of those to whom a settlor communicates a
disposition which he has formally made in their favour,
but at the same time tells them that he has & purpose to
answer, which he has not expressed in the formal instrument,
but which he depends upon them to carry into effect, and
to which they assent. ‘

ARrr. 4.—Of illusory Trusts.

‘Where persons are, by the form of the settlement,
apparently cestuis que trust, but the object of the
settlor, as gathered from the whole settlement, does
not appear to have been to make the settlement for
their benefit, they will not in general be considered
as cestuis que trust, and cannot call upon the trustee
to execute the settlement in their favour.

Irrusr.—1. Thus, where a person who is indebted makes
provision for payment of his debts by vesting property in
trustees upon trust to pay them, but does so behind the
backs of the creditors and without communicating with
them, the trustees do not become trustees for the creditors.
The arrangement is one supposed to be made by the debtor
for his own convenience only; it is as if he had put a sum
of money into the hands of an agent with directions to
apply it in paying certain specified debts. In such a case
there is no privity between the agent and the creditor (a),
and the trust is revocable by the settlor at any time before
the money is paid to the creditors. The case is, however,
different where the creditor is a party to the arrangement;
the presumption then is, that the deed was intended to
create a trust in his favour, which he therefore is entitled to

(@) Walwyn v. Coutts, 3 Sim. 611; Gibbs v. Glamis, 11 Sim.
14; Garrard v. Lauderdale, 3 584 ; Henriquez v. Bensusan, 20
Sim. 1; dcton v. Woodgate, 2 My. W. R. 360; Jokns v. James, W.
& K. 495; Bell v. Cureton, ibid. N, 1878, p. 110.

[ ]

U.T. o}
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.call on the trustee to execute (3); and so, even though he be
not made a party, if the debtor has given him notice of the
existence of the deed, and has expressly or impliedly told
him that he may look to the trust property for payment of
his demand, the creditor may become a cestui que trust (c)
if he has been thereby induced to a forbearance in respect
of his claims, which he would not otherwise have exer-
cised (d), orif he has assented to the deed, and has actively,
and not merely passively, acquiesced in it, or acted under
its provisions and complied with its terms, and the other
side expresses no dissatisfaction, but not otherwise (¢).

2.. So, where there was an assignment of property to trus-
tees upon trust to pay all costs, charges, and expenses of the
deed, and other incidental charges and expenses of the trust,
and to reimburse themselves, and then to pay over the residue
to third parties, it was held, that a solicitor who had pre-
pared the .deed, and had acted as solicitor to the trustees,
was not a cestui que trust. It was not that the trust did
not provide for the costs, or that they were not to be paid,
but simply that the solicitor was not a cestui que trust
under the trust for the payment of them; the trust might
of course be enforced, but not by the solicitor ( £). It is
obvious that the principle also excludes from the benefit
of a trust all persons who are merely auxiliary to the real
object of the trust, as for instance, auctioneers, valuers,
solicitors, and other persons carrying out a sale, although
the trust instrument contains a trust for payment of costs
and expenses.

(6) Mackinnon ~. Stewart, 1 ~War. 227; see also Nicholson v.
Sim., N. 8. 88; Le Touchev. Earl  Tuttin, 2 K. & J. 23; Kirwan v.
of Lucan, 7 C. & F. 7712; Monte- Danicl, 5 Ha. 499; Griffith v.
Jiore v. Brown, T H. L. C. 241. Ricketts, 7T Ha. 307; Cornthwaite

() Lord Cranworth in Synnot v. Frith, 4 De G. & S. 5562; Sigger

v. Simpson, 56 H. L. C. 121. v. Evans, 5 Ell. & B. 367; Gould
(@) Per Bir John Leach in v. Robertson, 4 De G. & S. 509.
Acton v. Woodgate, sup. (f) Worral v. Harford, 8 Ves. .

. (¢) Per Lord St. Leonards in 4; see also Ex parte Piercy, L. R.,
Field v. Donoughmore, 1 Dru. & 9 Ch. 33.
.
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3. But where there is a positive direction to the trustees
to employ a particular person and to allow him a salary, a
trust is created in his favour (¢); & mere recommendation
or expression of desire is, however, not sufficient () for
this purpose.

ARrrt. 5.—Formalities immaterial where Trust 8 based on
’ Value or declared by Will.

‘Where a trust is based upon value, or is created by
will (a), it is immaterial whether it is in its nature
complete and executed, or merely rests in contract,
and whether the settlor has declared himself or
another a trustee, or has omitted to appoint any
trustee; for equity will never allow a trust to fail
for want of a trustee, but will, if the settlor has
used language sufficiently explicit to enable the
court to gather his intentions, fasten the trust upon
the estate, and will hold the person in whom it
becomes vested to be bound in conscience to per-
form the trust, unless he be a purchaser for value
and without notice ().

Irrusr.—1. Thus where a marriage settlement contains
a covenant by the intended husband that he will duly vest
in, and transfer to, the trustees, any property which may
accrue to him in right of his wife during the marriage,
upon any property so becoming vested in him, he imme-
diately becomes a trustee of it, in the first place, upon
trust to, transfer it to the trustees, and until that is done
he himself holds it upon the trust declared in the settle-
ment (¢); so that, not only is there an action for breach of

(9) Williams v. Corbett, 8 Sim. (5) See Art. 75.
349 ; Hibbert v. Hibbert, 3 Mer. (¢) See Lewis v. Maddocks, 8
681. V. 150; and see Wellesley v. Wsl-
(k) Shaw v. Lawless, 1 Dr. &  lesley, 4 M. & C. 561; Lyster v.
Walsh, 512. : Burroughs, 1 Dr. & W. 149;
(@) See Lew. 60, 114, 678; Lee  Stock v. Moyse, 12 Ir. Ch. Rep.
v. Lee, L. R., 4 Ch. Div. 175; 246.
Re Michell, L. R., 6 Ch. Div. 618.

c2
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covenant maintainable against him, but the actual property
is. burdened and charged with the executory trust (d), and
any volunteer taking it would take it burdened with that
trust; and so would a purchaser if he had notice of the
trust, as will be seen hereafter.

2. And so if lands be devised (¢), or money be-
queathed (f), to a married woman for her separate use,
the property vests at law in the husband; but in equity he
halds it upon trust for the separate use of the wife.

3. So if the trustee appointed, fails, either by death (g),
or disclaimer (%), or incapacity (i), or'otherwise (£), the
trust does not fail, but fastens upon the conscience of any
person (other than a purchaser for value without notice)
into whose hands the property comes (7).

4. Again, if a testator direct a sale of lands for certain
purposes, but names no person to sell, the heir is a trustee

for that purpose (m).

ARrrt. 6.—Formalities material where Trust is voluntary.

‘Where a trust is voluntary, and is not created by
will, the court will not enforce it, unless the settlor
has done everything in his power which, according
to the nature of the property, is necessary to be
done in order to establish a complete and erecuted
trust (), either—

(@) Lewis v. Maddocks, sup.;  Downing, Amb. 552; Tempest v.

Hastie v. Hastie, L. R., 2 Ch. Lord Camoys, 35 Beav. 201.

Div. 304; Adgar v. George, ibid. (A) Backh v. Backhouse,

706 ; Cornmell v. Keith, L. R., 8  quoted by Lew. 678.

Ch. Div. 767. S) Sarley v. Clockmakers’ Co.,
(¢) Bennet v. Davis, 2 P. W. 1B.C.C. 8l.

gég, Major v. Lansley, 2 R. & M.

?&) Attorney-General v. Stephens,
3 M. & K. 347.

(f) Rolf v. Budder, Bunb. 187;
Tappenden v. Walsh, 1 Ph. 352;
Pritchard v. Ames, Tur. & Rus.
222; Parker v. Brook, 9 Ves. 583;
and see Lew. 679; Green v. Car-
till, L. R., 4 Ch. Div. 882.

(9) Moggridge v. Thackwell, 3
B. C. C. 528; Attorney-Generalv.

(?) See per Wilmot, C. J., in
Attorney-General v. Lady Down-
ing, Wil. 21, 22.

m) Pitt v. Pelham, Fre. 134.

a) Story, § 793; Ellison v. Elli-
son, 1 L. C. 245; Milroy v. Lord,
4DeG., F. &J. 264.
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a. By actually declaring that he himself holds
it for the purposes of the trust (5);

B. By plainly evincing an intention (as distin-
guished from an expressed declaration) to constitute
himself a trustee in presenti, and not merely an in-
tention to create a trust in futuro; which intention
may be inferred by looking at the nature of the
transaction, the whole of the transaction, and any
other evidence tending to show that he considered
that he actually was a trustee of the property, and
adopted that character, as distinguished from evi-
dence tending to show that he considered that he
had made an actual gift of the property (c); or

v. By transferring his entire interest, legal or
equitable, in the property to a trustee, or doing all
in his power to transfer it to a trustee for the pur-
poses of the settlement (d).

Irvust.—1. In Jeffries v. Jeffries (¢), a father voluntarily
conveyed freeholds to trustees upon certain trusts in favour
of his daughters, and also covenanted to surrender copy-
holds to the use of the trustees, to be held by them upon
the trusts of the settlement. The settlor afterwards died
without surrendering the copyholds, having devised certain
portions of both freeholds and copyholds to his wife. Upon
a suit by the daughters to have a settlement enforced, it
was held, that the court would carry out the settlement of
the freeholds, for with respect to them the trust was exe-
cuted, the title of the daughters complete, and the property
actually transferred to the trustees; but that it would not
decree a surrender of the copyholds, for with respect to
them the settlor had neither declared himself a trustee

(6) See judgment of the Master
of the Rolls in Rickards v. Del-
bridge, L. R., 18 Eq. 11; and
Ez parte Pye, 18 Ves. 140.

(¢) See per Wigram, V.-C.,
Hughes v. Hughes; and see also
Dipple v. Corles, 11 Ha. 184 ; and

per Master of the Rolls, Antrobus
v. Smith, 12 Ves, 39.

(@) Milroy v. Lord, sup.; and
Richards v. Delbridge, sup.

(¢) Cr. & Ph.138; and see also
Bizzey v. Flight, 24 W. R. 957.
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nor had he transferred them to the trustees, but had merely
entered into a voluntary contract to transfer them, which,
being & nudum pactum, was of no greater validity in equity
than at law. It will be borne in mind, that not only was
there no evidence that the settlor considered that he had
constituted himself a trustee, but the fact that he assumed
to deal with the property in his will was of itself strong
evidence to the contrary.

2. In Gilbert v. Overton (f), A., having an agreement
for a lease, executed a voluntary settlement, assigning all
his interest in the agreement to trustees, upon certain trusts.
It was objected that he had not declared himself a trustee,
nor intended to declare himself one, and had not conveyed
the leasehold premises to the trustees; but Vice-Chancellor
‘Wood said: “In the inception of this transaction, there is
nothing to show that the settlor had the power of obtaining
a lease, before the time when he did so, after the execution
of the settlement. There is, therefore, nothing to show
that the settlor did not by the settlement do all that it was
in his power to do to pass the property.”

3. In Kekewich v. Manning (g), residuary personal estate
was bequeathed to a mother for life, with remainder to her
daughter absolutely. The daughter on her marriage
assigned all her interest under the will to. trustees upon
certain trusts, not material to be stated, with a final trust
in favour of her nieces. Assuming that, qua the nieces,
the settlement was voluntary, it was held that it was good,
on the ground that the daughter had done all she could do
to divest herself of her interest under the will; for she had
a mere equitable remainder, and the only way in which
she could transfer that was by assignment. If she had
been the legal owner of the funds, it would have been
necessary for her to transfer it in the proper way in the

(f) 2 H. & M. 110, (9) 1De G., M. & G. 175.
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books of the bank; but not being the legal owner, she did
all that she could do (4).

4. In Jones v. Lock (+), the facts were as follows:—The
alleged settlor had children by a first wife, and one son, -
an infant, by a second wife. One day returning from a -
journey, the infant’s nurse said, ‘You have come back
from Birmingham, and have not brought baby anything;”
upon which the alleged settlor said, “Oh! I gave him a
pair of boots, and now I will give him a handsome pre-
sent.” He then went up stairs and brought down a cheque
which he had received for 9007, and said, ‘‘ Look you here,
I give this to baby; it is for himself; I am going to put
it away for him, and will give him a great deal more with
it; it is his own, and he may do what he likes with it.”
He then put the cheque away. He had previously told
his solicitor that he intended adding 100l to the cheque,
and investing it for the infant’s benefit. A few days after
the above, he suddenly died, leaving the child penniless.
The child’s mother contended, that the settlor had made a
valid declaration of trust in favour of the child, but Lord
Cranworth said, “I regret to say that I cannot bring
myself to think, either on principle or authority, there has
been any gift or any valid declaration of trust. No doubt
a gift may be made by any person, sui juris and compos
mentis, by conveyance of real estate, or by delivery of a
chattel, and there is no doubt also that, by some decisions,
a parol declaration of trust of personalty may be perfectly
valid, even when voluntary. If I give any chattel, that of
course passes by delivery; and if I say, expressly or im-
pliedly, that I constitute myself a trustee of personalty,
that is a trust executed and capable of being enforced
without consideration. The cases all turn upon the ques-
tion whether what has been said was a declaration of

(») See also Donaldson v. Donald- (¢) L. R., 1 Ch. 25; and see
son, Kay, 711. also Marlow v. Tommas, L. R.,
17 Eq. 8.
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trust or an imperfect gift. In the latter case the parties
would receive no aid from a court of equity if they claimed
as volunteers. But when there has been a declaration
of trust, then it will be enforced, whether there has been
consideration or not.”

5. In Antrobus v. Smith (k), the alleged settlor made the
following endorsement on a share held by him in a public
company : “I do hereby assign to my daughter B. all my
right, title and interest of and in the enclosed call, and all
other calls, in the F. and C, Navigation.” The share was
not handed over to the daughter, and the endorsement did
not operate as a valid assignment of the share ; but it was
attempted to enforce the assignment by contending that the
endorsement operated as a valid declaration of trust. The
court, however, rejected this view, the Master of the Rolls
saying : ¢ Mr. Crawfurd (the alleged settlor) was not in
form declared a trustee, nor was that mode of doing what
he proposed in his contemplation. . . . . He meant a gift,
and there is no case in which a party has been compelled
to perfect a gift which in the mode of making it he has
left imperfect (7).

Obs.—In Richardson v. Richardson (m), Vice-Chancellor
‘Wood (afterwards Lord Hatherley), and in Morgan v.
Malleson (n), Lord Romilly, did not follow the principle
contained in the last sentence, and the former very
learned judge said: ‘‘An instrument executed as a present

~and complete assignment, not being a mere covenant to

(I? 12 Ves. 39. case of a gift of chattels from
(?) It would seem that there is one stranger to another, there
an exception, or a seeming ex- must be a delivery of the chattels
ception, to this principle in the in order to make the gift com-
case of husband and wife. In lete, whereas in the case of hus-
Grant v. Grant, 34 B. 623, the d and wife there cannot be a
Master of the Rolls said: ‘I delivery, because, assuming the
apprehend the fact of the trans- are given to the wife, they stiﬁ
action taking place between hus- remain in the legal custody of
band and wife instead of between  the husband.

strangérs makes. no difference m) L. R., 3 Eq. 686.

further than this, that in the n) L. R., 10 Eq. 475.
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assign on & future day, ¢s equivalent to a declaration of
Zrust; the real distinction that should be made is between
an agreement to do something when called upon, some-
thing distinctly expressed to be future in the instrument,
and an instrument which affects to pass everything, inde-
pendently of the legal estate. . . , The expression
used by the Lord Justice in Kekewich v. Manning is this:
¢ A declaration of trust is not confined to any express form
of words, but may be indicated by the character of the
instrument.” Reliance is often placed on the circumstance
that the assignor has done all that he can—that there is
nothing more for him to do; and it is contended that he
must in that case only, be taken to have made a complete
and effectual assignment. But that is not the sound
doctrine on which the case rests, for if there be an actual
declaration of trust, although the assignor has not done all
he could do—for example, although he has not given
notice to the assignee, yet the interest is held to have
effectually passed as between the donor and the donee.
The difference must rest on this—aye or no, has he consti-
tuted himself a trustee?”’ It will be perceived that the
learned Vice-Chancellor did not dissent from or add to the
recognized rule stated in Article 6. Where he differed
from the previous authorities was in deciding that an
instrument, purporting to be an assignment, although void
as such, was nevertheless good as a declaration of trust.
This view has been expressly dissented from by Vice-
Chancellor Bacon in Warriner v. Rogers (o), and by Sir
George Jessel, M. R., in Richards v. Delbridge (p). In the
latter case his lordship relied upon the judgment of Lord
Justice Turner in Milroy v. Lord, in which the learned
Lord Justice said: “If the settlement is intended to be
effectuated by one of the modes to which I have referred,
the court will not give effect to it by applying another of
those modes. If it is intended to take effect by transfer,

() L. R., 16 Eq. 340. (s L. R., 18 Eq. 11,
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the court will not hold the intended transfer to operate as a
declaration of trust” (q). The decision also seems to be
inconsistent with Lord Cranworth’s judgment in Jones v.
Lock (r), and it is respectfully submitted that, both on
principle and authority, the law as laid down by the Master
of the Rolls in Richards v. Delbridge is accurate. '

6. In Ez parte Dubosc(s), the alleged settlor wrote to
an agent in Paris, authorizing him to purchase, and
the agent accordingly did purchase, an annuity for the
benefit of a lady whom he named, but as the lady was
married, and also deranged, the annuity was purchased in
the name of the settlor. The settlor then sent the agent a
power of attorney, authorizing him to transfer the annuity
to the lady, which he did not do till after the settlor’s
death. It was nevertheless held, that the settlor had
considered himself a mere trustee for the lady, and had
never intended the annuity for himself, but for her, and
that therefore the trust was good.

7. On the other hand, in Smith v. Ward (¢), letters,
which would have raised a declaration of trust, were
held to have been explained away by the acts of the settlor,
those acts showing that down to his death he considered
the property as his own.

ART. 7.—The Trust Property.

All property, real or personal, legal or equitable, at
home or abroad (), and whether in possession or
action, remainder, reversion, or expectancy, may be
made the subject of a trust, unless the policy of
the law, or any statutory enactment,"prohibits the

(¢) Compare Edwards v. Jones,
1 My. & Cr. 226; and Pearson v.
Amicable Assurance Co., 27 B.
229 ; and Fortescue v. Burnett, 3
My. & K. 36.
r) Supra.
s) 18 Ves. 140.
t) 16 Bim. 56. Bee further on
this subject Paterson v. Murphy,

Hare, 88; and Vanderberg v. Pal-
mer, 4 Kay & Johns. 204; and
Stock v. MeAvoy, L. R., 16 Eq. 65.
(2) But in the case of real pro-
g:rty abroad, the trust must not
such as to create an estate not
recognized by the law of theland ;
see Nelson v. Bridport,8 Beav. 547;
and infra, Validity of Trusts.
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settlor from parting with the beneficial interest in
such property.

Itrust.—1. In Gilbert v. Overton (b), a settlor, holding
an agreement for a lease, assigned all his interest under
such agreement to trustees upon certain trusts. The legal
estate was never assigned to trustees. Held, that the set-
tlement was complete, and ought to be carried into execu-
tion. V.-C.Page Wood, in giving judgment, said: “Itap-
pears to me that there are several reasons for upholding the
settlement. In the first place, it contains a declaration of
trust, and that is all that is wanted to make any settlement
effectual. The settlor conveys his equitable interest, and
directs the trustees to hold it upon the trusts thereby de-
clared ” (¢).

2. In Shafto v. Adams(d), the plaintiff had settled-upon
his wife and children certain real estate, to which, under
the will of his uncle, he was entitled in reversion. Held
good.

8. In Wethered v. Wethered (¢), an agreement was entered

(4) 2 H. & M. 110; and see
also Knight v. Bowyer, 23 Beav.
635

(¢} Prior to the Judicature Act,
1873, debts, and other legal choses
in action, were not assignable at
law, on the und (as put by
Lord Coke) that it ‘‘would be
the occasion of multiplying of
contentions and suits, of great
oppression of the people, and the
subversion of the due and equal
execution of justice’’ (10 Co. 48).
But even at law, negotiable in-
struments (as debentures, bills of
exchange and promissory notes
made negotiable) were exceptions
to the rule; and so were all con-
tracts where a mnovation took
place, that is to say, where both
parties to the original contract
assented to the transfer of the
interest of one of them (Buron v.
Husband, 4 B. & Ad.611). Equity,

however, almost always, from its
earliest days, disregarded the
le; doctrine, and freely en-
forced contracts for the sale of
chose in action; and now, by
8 & 9 Vict. o. 106, 8. 6, contin-
gent and future interests and
possibilities, coupled with an inte-
rest in real estate, may be gran

or assigned at law. By 30 & 31
Vict. c. 144, policies of life assu-
rance may be legally assigned,
and by 31 & 32 Vict. c. 86, a
similar relaxation of the law was
introduced in favour of marine
policies ; and finally, by the 6th
section of the Judicature Act,
1873, debts and other legal choses
in action may be assigned at law,
where the assignment is absolute
and not by way of charge only.

d) 4 Giff. 492.
¢) 2 Sim. 183.
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into between two sons, to divide equally whatever pro-
perty they might receive from their father in his lifetime,
or become entitled to under his will, or by descent, or
otherwise. It was held that this agreement was binding,
although made in respect of a mere possibility, and V.-C.
Shadwell said : ‘It is clear that if the testator meant that
his devisee should have the persomal enjoyment of his
bou.nty, he might so devise as to stint the enjoyment of the
devisee, and restrain him from alienating the subject of
the gift; but that if the testator did not so devise, it must
be intended that he meant that his devisee should not be so
stinted, but should have the full enjoyment of the pro-
perty, and that it should be liable to all his antecedent
debts and all his antecedent contracts; and, therefore, that
where there was a genera.l devise the property was liable
to be encumbered in any way that the devisee might think
proper, either before or after he took it (f).

4. As an instance of property not assignable on the
ground of public policy, may be mentioned salaries or
pensions given for the purpose of enabling persons to per-
form duties connected with the public service, or to enable
them to be in a fit state of preparation to perform those
duties. In Grenfell v. Dean and Canons of Windsor(g)
the Master of the Rolls explained the true reasons for this
doctrine. In that case a canon of Windsor had assigned
the canonry and the profits to the plaintiffs to secure a sum
of money. There was no cure of souls, and the only
duties were residence within the castle and attendance in
the chapel for twenty-one days a-year. In giving judg-
ment for the plaintiffs and upholding the assignment, the
Master of the Rolls said: ‘“If he (the Canon) had made
out that the duty to be performed by him was a public
duty, or in any way connected with the public service, I
should have thought it right to attend very seriously to

(f) See also Beckley v. New- v. Tooke, 2 Sim. 192,
land, 2 P. W. 182; and Harwood . (g) 2 Beav. 54,
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that argument, because there are various cases in which
public duties are concerned in which it may be against
public policy that the income arising from the performance
of those duties should be assigned; and for this simple
reason, because the public is interested not only in the per-
formance from time to time of the duties, but also in the
fit state of preparation of the party having to perform
them. Such is the reason in the cases of half-pay, where
there is a sort of retainer, and where the payments which
are made to officers from time to time are the means by
which they—being liable to be called into public service—
are enabled to keep themselves in a state of preparation
for performing their duties.” 8o, in Davis v. Duke of
Marlborough (k), the Lord Chancellor said: ‘“ A pension
for past services may be aliened, but a pension for sup-
porting the grantee in the performance of future duties is
inalienable.”

5. Some classes of property are expressly made inalien-
able by statute. Thus, in Davis v. Duke of Marlborough,
a pension was granted by statute to the duke and his
successors in the title ‘for the more honourable support
of the dignities.” It was held, that the object of parlia-
ment being, that ““it should be képt in mind that it was
for & memento and a perpetual memorial of*national
gratitude for public services,” it was inalienable.

6. Pay, pensions, relief, or allowance payable to any
officer of her Majesty’s forces, or to his widow, or to any
person on the compassionate list, are made unassignable by
statute (7). As also is the pay of seamen in the navy (),
and of half-pay in the marine forces (%); but it would
seem that the right to pay actually due at the date of
the assignment is assignable (/). Salaries or pensions,

) 18w. T4, (%) 11 Geo. 4 & 1 Will. 4,
i) 47 Geo. 3, sess. 2, ¢. 25, o¢. 20, s. 47.
8s. 1—14. () Ib. 8. 54.

() 1 Geo. 2, c. 14, 8. 7.
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not given in respect of public services, are freely assign-
able (m).

ARrt. 8.—The Ezpressed Object of the Trust.

. The expressed object of a trust must be such as is

consistent with the policy of the law (as distin-
guished from mere technical rules of pleading or
tenure) (), and must be such- as is not opposed
to any statutory enactment. 'Where a trust con-
travenes these principles, it will not vitiate other
trusts or provisions in the settlement unconnected
with such illegal object (), but will itself be
wholly void.

B. The chief cases in which trusts have been held

invalid on account of their expressed objects being
contrary to the policy of the law, are where those
objects have been unreasonable accumulations (c),
or perpetuities; the continued personal enjoyment
of property in derogation of the rights of creditors
under the bankruptey laws (d) ; restrictions upon
that power of alienation which the law has an-
nexed to the ownership of property (¢); the pro-
motion or encourggement of immorality ( /), fraud,
or dishonesty, and general restraint of marriage (g)

(m) Feistel v. St. John’s College,
10 B. 491; and for other cases
hearing on assignments of sala-
ries and pensions, see Stone v.
Lidderdale, 2 Anst. 533; Arbuth-
not v. Norton, 5 Moore, P. C. C.
219; Carew v. Cooper, 10 Jur.,
N. 8. 429 ; Adlezander v. Duke of
Wellington, 2 Russ. & My. 35.

(a) Lew. 74; Att.-Gen. v.
Sands, Hard. 494; Pawlett v.
Att.-Gen. ib. 469; Burgess v.
Wheate, 1 Ed. 595; Duke of Nor-
Jolk’s case, 3 Ch. Cas. 35.

@) H.v. W.3K. & J. 382;
Cartwright v. Cartwright, 3 D.
M. & G. 982; Merryweather v.

Jones, 4 Giff. 509; Cocksedge v.
Cocksedge, 14 Sim. 244,

(¢) Cadellv. Palmer, L. C. Conv.
360; Grifiths v. Vere, ib. 430.

(@) Graves v. Dolphin, 1 Sim.
66; Snowdon v. Dales, 6 Sim. 524 ;
Brandon v. Robinson, 18 Ves. 429.

(¢) Floyer v. Banks,L. R.,8 Eq.
1:35 s Sykes v. Sykes, L. R., 13 Eq.
5

(f) Bladwell v. Edwards, Cro.
Eliz. 509.

(9) See per Wilmot, L. C. J.,
in Low v. Peers, Wil. Op. & Jud.
375 ; Morley v. Rennoldson, 2 Ha.
670; Lloyd v. Lloyd, 2 Sim.,
N. 8. 255; Story, § 283.
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(unless of a second marriage) (4). The objects
forbidden by statute are too numerous to mention,
but those which chiefiy arise with reference to

trusts are such as are simoniacal or in derogation
of the Mortmain Acts.

Trrusr.—1. At common law a fee simple estate could not
(except by executory devise) be made to shift from one
person to another, but before the Statute of Uses the same
object was gained by means of shifting uses, which were
then mere equitable interests; and by means of thdt
statute it was rendered allowable at law.

2. So, again, a chattel cannot at law be limited to one
for life, with remainder to another absolutely. But the
same object can nevertheless be attained through the
medium of a trast (z).

3. At law the freehold must always be in some person
in esse, which is often expressed by saying, that a remain-
der requires a particular estate to support it. This is,
however, a rule of tenure, the reasons for which do not
now apply, and a trust imposed upon the legal owner to
‘deal with the equitable freehold in a particular way, would
be perfectly valid, although it provided for a period of
suspended vesting—as, for instance, a trust to accumulate
the rents and profits (£).

4. But if the trust directed the trustee to accumulate the
income for a period exceeding a life or lives in being, and

. twenty-one years afterwards, then, since such a trust would
be contrary to the policy of the common law, which dis-
countenances such unreasonable accumulations, the whole
trust would be void (7).

(k) Marplesv. Bambndye,lMad (%) And see also as to trusts
690; Lloyd v. Lloyd, sup.; Craven  which would, if legal estates, be
v. Bmdy, L.R., 4 Ch. 296; and, void as contrary to the custom
as to second marrmge of a man, of a manor, AdWen v. Bewsey,
Allen v. Jacksom, L. R., 1 Ch. L. R., 7 Ch. Div. 453.

Div. 399. @) Cadeli v. Palmer, sup. ; Mar-

(i) Lew. 75. shall v. Holloway, 2 Sw. 450.
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5. By the Thellusson Act (m) the common law period was
further restricted to the life or lives of the grantor or
grantors, settlor or settlors; or (not and) twenty-one years
from the death of any grantor, settlor, devisor, or testator;
or during the minorities of any persons who shall be
living, or en ventre sa mere, at the time of the death of the
grantor, settlor, devisor, or testator; or during the minori-
ties of any persons who, under the instrument directing
the accumulation, would for the time being, if of full age,
be entitled to the income directed to be accumulated. The
statute, however, does not extend to any provision for pay-
ment of debts, or for raising portions for the children of
the settlor, grantor, or devisor, or of any person taking any
interest under the instrument directing such accumulations,
nor to any direction as to the produce of timber upon any
lands. It might perhaps be thought that by analogy to
the action of the courts, with regard to trusts which trans-
gress the common law period, a trust which endeavoured
to go beyond the period allowed by the statute would be
wholly void; but this is not so. The statute is merely
prohibitory of accumulations going beyond the period pre-
scribed by it, and being in derogation of a common law
right, is construed strictly; and therefore, as accumula-
tions which exceed that period, but are within the common
law period, are not contrary to public policy as defined by
common law, such a trust is good pro tanto (n).

6. A trust, with a proviso that the interest of the
cestui que trust shall not be liable to the claims of
creditors, is void, so far as the proviso is concerned; and
if it can be only ascertained that the cestui que trust
was intended to take a vested interest, the mode in which,
or the time when, he was to reap the benefit, is imma-
terial, and the entire interest may either be disposed

gm) 39 & 40 Geo. 3, c. 98. Shaw v. Rhodes, 1 M. & C. 1365;

n) See Griffiths v. Vere, sup.;  Crawley v. Crawley, 7 Sim. 427;

ZLongdon v. Simpson, 12 Ves. 295;  Att.-Gen. v. Poulden, 3 Ha. 555.
Haley v. Bannister, 4 Mad. 275;
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of by the act of the cestui que trust, or may enure for the
benefit of his creditors, under the operation of the bank-
ruptcy law (o). The question generally depends upon
whether, on the decease of the cestui que trust, his execu-
tors would have a right to call upon the trustees retrospec-
tively to account for the arrears (p). Of course, however,
a trust to A. until he becomes bankrupt, or aliens the pro-
perty, and then over to B., is good (¢); but a man cannot
make a voluntary settlement upon himself until bankruptcy,
and then over(r), although he can do so by an ante-
nuptial marriage settlement, where it would be presumed
to be part of the wife’s terms of the marriage bargain.

7. Trusts, framed with the object of preventing the
barring of entails, or imposing restrictions on alienation of
property, are contrary to the policy of the law, and are
therefore void (s), with the single exception that trusts
limiting the power of married women to alienate their
separate property during coverture, are regarded as valid.

8. Where a man by deed creates a trust in favour of
future illegitimate children (putting aside the objection
as to want of certainty in the cestui que trust), the trust
will be void as being contrary to public policy, and con-
ducive to immorality (¢).

9. Similarly, a trust by will, in favour of the future
illegitimate children of another, would clearly be a direct

(o) Lew. 87. For example, see
Younghusband v. Gisborne, 1 Coll.
400; Green v. Spicer, 1 R. & M.
895; Graves v. Dolphin, 1 Sim.
66 ; Piercy v. Roberts,1 M. & K.
4; Snowdon v. Dales, 6 Sim. 524.

g) See Re Saunderson’s Trusts,
3K. &J. 497.

(9) See Billson v. Crofts, L. R.,
15 Eq. 314; Re Alwyn’s Trusts,
L. R.,, 16 Eq. 585, and cases
therein cited.

(r) Higginbottom v. Holme, 19
Ves. 88; Ez parte Hodgson, tb.
208; Knight v. Brown, T Jur.,
N. 8. 894; Brooker v. Pearson, 17

U.T.

Beav. 181; Re Pearson, L. R.,
3 Ch. Div. 807.

(s) Floyer v. Banks, L. R., 8
Eq. 116; Sykes v. Sykes, L. R.,
13 Eq. 66; and as to alienation,
Snowdon v. Dales, 6 Sim. 524;
Green v. Spicer, 1 R. & M. 395;
Graves v. Dolphin, 1 Sim. 66;
Brandon v. Robinson, 18 Ves. 429;
Ware v. Cann, 10 B. & C. 433;
Hood v. Oglander, 34 B. 513.

(t) Bladwell v. Edwards, Cro.
Eliz. 609; Moo. 430; and see
per Mellish, L. J., in Occleston v,
Fulialove, L. R., 9 Ch. 147.

D
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encouragement to such other to continue his illicit inter-
course after the testator’s death, and would be therefore
void (u).

10. But, in Occleston v. Fullalove (v), a testator by his
will gave a share of the proceeds of his residuary estate to
his reputed children, Catherine and Edith, ‘‘and all other
children which I may have, or be reputed to have, by the
said M. L., now born, or hereafter to be born.” This gift
in favour of future-born children was held valid, and Lord
Justice James said : ““If there be any inducement to wrong,
the law can and does deal with it. If there be a covenant
for a turpis causa, the covenant is void. If there be an
illicit condition, precedent or subsequent, to a gift, it either
avoids the gift or becomes itself void. If the gift requires
or implies the continuation of wrong-doing, that is in sub-
stance a condition of the gift, and falls within the rule of
the condition. But how can that apply to an instrument
like a will, with reference to gifts taking effect at the death
in favour of persons then in existence?” And Lord Justice
Mellish said: ‘‘In the present case, the will being the will
of the putative father himself, it is impossible that it can
encourage an immoral intercourse after his death. If the
bequest is to be held to be contrary to public policy, it
must be because it tended to promgqte an immoral inter-
course in his lifetime. There was no evidence that M. L.
knew that the will was made; and if she did know it, she
must also have known that it could be revoked at any
moment. Then, can it be said that the testator himself
would be encouraged in immorality by having the power
to make a will in favour of his future children. I cannot
see that he would ; or, at any rate, I think that this is too
uncertain to be made a ground of decision. I am of
opinion that & will no more comes into operation for the
purpose of promoting immorality, or for effecting some-

u) Metham v. Duke of Devon, lish,L.J.,Occlestonv. Fullalove,sup.
1 P. W. 629; and see per Mel- (v) Sup.
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thing contrary to public policy during a testator’s lifetime,
than it does for any other purpose.”

11. A trust to take effect upon the future separation of
a husband and wife is void, as being contrary to public
morals () ; but a trust in reference to an immediate sepa-
ration, already agreed upon, is good and enforceable(y).
If, however, the separation does not in fact take place, the
trust becomes wholly void (z). The reason of all this is at
once obvious, when we consider that a provision for hus-
band or wife, to take effect upon a future separation, is a
direct encouragement to misconduct, which may eventuate
in a separation; whereas, when a separation is actually
agreed on—when both parties have decided that they will
no longer remain together—there can be no encouragement
to marital misconduct in agreeing to the distribution of
their income in a particular manner and for their mutual
benefit and advantage.

12. 'Where property is settled in trust for a woman until
she marry a man with an income of not less than 5001
g-year (a), or until she marry any person of a particular
trade (8), and then over in trust for another, the latter trust
is bad, as its object, as gathered from its probable result(c),
is to restrain marriage altogether.

13. If, however, the trust over is to take effect only upon
the first cestui que trust marrying a particular person, it
would be good, as it would not be in general restraint of
marriage (d).

14. So where (¢) a person by her will gave her residuary
estate to trustees, upon trust to pay the income to her

(z) Westmeath v. Westmeath, 1 (¢) Sm. R. & P. Prop. 80;
Dow., N. 8. 519; Proctor v. Stcry, 280—283.
Robinson, 15 W. R. 138. éb) Ib.

) Wilson v. Wilson, 1 H. L. ¢) Ib.; and Story, 274—283;
Cas. 538; 6 H. L. Cas.40; Van-  Lloyd v. Lloyd, 2 Sim. N. 8. 255.
sittart v. Vansittart, 2 D. & J. (@) 8m. R. & P. Prop. 81—
249; Jodrell v. Jodrell, 9 B. 45; 107.
and see 14 B. 397. (¢) Allen v. Jackson, L. R., 1
. ]S;zleindky v. Mulloney, L. R., Ch. Div. 399.

. 343.

D 2
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nephew and his wife (the testatrix’s niece) for their joint
lives and the life of the survivor, with a gift over (in the
event of the nephew surviving and marrying again) in
trust for the children of her said niece, and in default of
such children, for the children of the testatrix’s sister, it
was held that the gift over was good; and Mellish, L. J.,
in delivering his judgment, said: ‘‘It has been said with
respect to this rule against restraint of marriage that it
has no foundation on any principle; that it has nothing to
do with public policy, but that it is a positive rule of law,
adopted nobody can tfell why; and that, because it is a
positive rule of law, adopted nobody can tell for what
reason, and without any regard to public policy, therefore
it is impossible to make an exception to it, and that the
court can do nothing with it but carry it out. I cannot
agree with that. It may be, no doubt, that in these
modern times we should not for the first time establish
such a rule of public policy, but of course if a rule has
been established as a rule of law because it was thought
agreeable to public policy and to the interests of the nation
at the time it was established, it may be that the court
cannot alter it because circumstances have altered. . . . If
then there was such a rule of public policy, we are to con-
sider how does that rule apply to second marriages? It
has never been decided that it applies to second marriages.
. . « It appears to me very obvious that, if it is regarded
as a matter of policy, there may be very essential distinc-
tions between a first and a second marriage; at any rate
there is this, that in the case of a second marriage, whether
of a man or a woman, the person who makes the gift may
have been influenced by his friendship towards the wife in
the one case, and towards the husband in the other case;
that is to say, regarding the case of some member of the
husband’s family, he may make a gift to the husband for
kife, and then make a gift to the wife because she is the
wife of that particular husband, and because he thinks it
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is more for the benefit of the children that the wife should
have the money while the children are young rather than
that the children should have it.”

ART. 9.—Necessity or otherwise of Writing and
Signature.

a. All declarations of trust of freehold, copyhold (),
or leasehold (b) lands, tenements, or hereditaments,
must be manifested and proved by some writing,
or by a last will, showing (ﬁearl what the intended
trust is, or referring to some other document which
shows clearly what the trust is; and the declaration
of trust (but not necessarily any other writing re-
ferred to thereby) must be signed by the party who
i8 by law enabled to declare the trust, or else it is
wholly void (¢) : Provided that the rule does not
apply where 1t would operate so as to effectuate a
fraud (d). Where the legal estate is vested in a
trustee for an absolute beneficial owner, the latter

is the proper party to declare the trust (e).
B. Declarations of trust of personalty, other than
chattels real, may be made by word of mouth (f).

Irrust.—1. In Foster v. Hale, a gentleman named Burdon
had a share in a colliery, and the suit was for the purpose
of fixing a trust upon his share for the benefit of his part-
ners in a bank, in which he was also concerned. Lord
Alvanley, after commenting upon the conduct of the
plaintiffs, said: ‘“But it is insisted, that though their
names do not appear upon the lease, nor that they pub-
licly, even by inquiry, ever busied themselves about the

E(a) Withers v. Withers, Amb.
152

51}) Foster v. Hale, 3 Ves. 696.
¢c) Statute of Frauds, 29 Car. 2,
c. 3,8 7.

(@) See Lord Westbury in
M ‘Oomickp:f Grogan, L. R., 4
H. L. 82; Strickland v. Aldridge,
9V. 219,

¢) Kronkeim v. Johnson, L. R.,
7 Ch. Div. 60; Tierney v. Wood,
19 B. 330; Rudkin v. Dolman, 35
L. T. 791.

f) McFadden v. Jenkins, 1 Ph.
157, Hawkins v. Gardner, 2 Sm.
& G. 451; Benbow v. Townsend,
1 M. &X. 506 ; Middleton v. Pol-
lock, L. R., 4 Ch. Div. 49.
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colliery; yet in fact an agreement took place that he,
Burdon, should be a trustee as to his share for them (the
plaintiffs) and himself, in equal shares. They say they
can make it out satisfactorily to the court and within the
Statute of Frauds, and that not by any formal declaration
of trust, but by letters under his, Burdon'’s, Aand, and
signed by him, in which they allege he admitted himself
such trustee, and that, under the true meaning of the
statute, it is sufficient if it appears in writing under the
hand of a person having a right to declare himself a
trustee, and that is a formal declaration of trust. It was
contended for the defendants that there is great danger in
taking a declaration of trust arising from letters loosely
speaking of trusts, which might or might not be actually
and definitely settled between the parties with such expres-
sions as ‘ our,’ ¢ your,” &c., intimating some intention of a
trust; that upon such grounds the court may be called
upon to execute a trust in a manner very different from
that intended, and that it is absolutely necessary that it
should be clear from the declaration what the trust is.
That I certainly admit. The question, therefore, is, whether
sufficient appears to prove that Burdon did admit and ac-
knowledge himself a trustee, and whether the terms and con-
ditions on which he was a trustee sufficiently appear. I do
not admit that it 18 absolutely necessary that he should have
been a trustee from the first. It is not required by the statute
that a trust should be created by a writing . . . . but that it
shall be manifested and proved by writing ; plainly meaning
that there should be evidence in writing, proving that there
was such a trust. Therefore, unquestionably, it is not ne-
cessarily to be created by writing, but it must be evidenced
by writing, and then the statute is complied with. I admit
that it must be proved in toto, not only that there was a
gift, but what that gift was.”

2. In Smith v. Matthews(g) the husband of one Mrs.

(9) 3De G., F. & J. 139.
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Matthews, being a person of dissolute habits, got into
difficulties ; and thereupon, one Clark, the brother of Mrs.
Matthews, entered into an arrangement with Matthews,
whereby the latter conveyed to him certain real property,
and a certain business, in consideration of his undertaking
to pay off all his, Matthew’s, debts. Clark entered into
possession, and carried on the business for the benefit of
his said sister and her children. There was no explicit
and formal declaration of trust by Clark, but from several
letters it appeared that Clark considered that he held the
property ‘for the benefit of Mrs. Matthews and her
family;” and by a memorandum given to the mortgagee,
upon paying off the mortgage on the property, it was ex-
pressly stated that the title deeds had been handed over to
Clark “as the trustee of the real and personal estate of
Mrs. Matthews.” Clark having died intestate, the lands
descended at law to Mrs. Matthews as his heir-at-law, and
thereupon her husband tried to get possession of them jure
mariti. In order to resist this attempt, it was contended
that Clark had constituted himself a trustee for Mrs.
Matthews and her children, and that the property there-
fore devolved, burdened with the trust. Lord Justice
Turner, however, held that the trust was not expressed
with sufficient certainty in any of the documents, and said,
¢ it must be manifested and proved by writing, signed as
required, what the trust is; . . . the main reliance was
placed on the memorandum; . . . . . but I think it by no
means improbable that, in speaking of himself as trustee
in that memorandum, Clark may have meant no more than
that he considered himself & trustee with reference to
the duty which he had undertaken for the payment of
Matthews’ debts; and at all events the memorandum does
not show what was the trust to which it refers, and I
think, therefore, that no trust in favour of Mrs. Matthews
can be founded upon it.”

8. In Kilpin v. Kilpin (k) a person transferred stock into

() 1 M. & K. 521.
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the name of an illegitimate daughter and her husband
and their two eldest children, and by parol declaration,
confirmed by an unsigned entry in a memorandum book,
declared that such investments were to be for the benefit of
all his daughter’s children. Held a good declaration of
trust, as the stock was mere personalty.

4. 80 in McFadden v. Jenkins (¢) a creditor desired his
debtor to hold the debt in trust for A. The debtor ac-
quiesced, and paid over part of the money to A.; and it
was held that the creditor had made a valid declaration
of trust, and had constituted the debtor a trustee of the
debt for A.

5. But where a father is induced not to make a will by
statements of his heir presumptive, that the latter would
make suitable provision for his immediate relatives, the
court considers that that is a fraud, and, notwithstanding
the statute, will oblige the heir to make a provision in
conformity with his implied obligation (k). For, as was
said by Lord Westbury, in MecCormick v. Grogan(l), *‘ the
court has from a very early period decided that even an
act of parliament shall not be used as an instrument of
fraud ; and if in the machinery of effectuating a fraud an
act of parliament intervenes, a court of equity, it is true,
does not set aside the act of parliament, but it fastens upon
the individual who gets a title under that act, and imposes
upon him a personal obligation, because he applies the act
a8 an instrument for -accomplishing a fraud. In this way
a court of equity has dealt with the Statute of Frauds, and
in this manner also it deals with the Statute of Wills; and
if an individual on his deathbed, or at any other time, is
persuaded by his heir-at-law or next of kin to abstain from
making a will, or if the same individual, having made a
will, communicates the disposition to the person on the
face of the will benefited by that disposition, but at the

i) 1 Ph. 153, 9V. 219. ,
%) Sellack v. Harris, 5 Vin. () L. R., 4 H. L. 82.
Ab. 521; Strickland v. Aldridge,



NECESSITY OF WRITING. 41

same time says to that individual that he has a purpose to
answer which he has not expressed in the will, but which
he depends upon the disponee to carry into effect, and the
disponee assents to it, either expressly or by any mode of
action which the disponee knows must give to the testator
the impression and belief that he fully assents to the re-
quest, then undoubtedly the heir-at-law in one case, and
the disponee in the other, will be converted into trustees,
simply on the principle that an individual shall not be
benefited by his own personal fraud.”
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SUB-DIVISION III.

Varmiry oFr DecLaArRED TRUSTS.

ART. 10.— Who may be a Settlor.

Every person who can hold or dispose of anylegal or
equitable (s) estate or interest in property may
create a trust in respect of such estate or interest.

Irrust.—1. Practically speaking, an infant cannot now
effectually dispose of property so as to bind himself; and,
therefore, cannot in general make an irrevocable settle-
ment. However, males over the age of twenty and females
over the age of seventeen years can now upon marriage,
with the approbation of the High Court (acting in pur-
suance of the power given to it by the statute 18 & 19 Vict.
c. 43, explained by 23 & 24 Vict. c. 83), make binding
settlements of real and personal estate belonging to them
in possession, reversion, remainder, or expectancy.

2. A married woman cannot in general dispose of her
property without the consent and joinder of her husband,
and in accordance with the provisions of the Fines and
Recoveries Abolition Act. But with regard to property
which is her separate property in equity, either under a
settlement or the Married Women’s Property Act, 1870,
she is considered a feme sole, and may therefore either dis-
pose of it or settle it (unless restrained from anticipating
it) (b). 8o, again, she may dispose of property over which
she has a general power of appointment, and her hus-
band’s concurrence is not necessary (c); and as she can

(@) Gilbert v. Overton, 2 H. & (¢) Burnet v. Mann,1Vez. 156;
M. 110; Kekewich v. Manning, 1 ~ Wright v. Lord Cadogan, 2 Eden,
Hare, 464 Donaldson v. Donald-  239; Doe d. Blomfield v. Eyre, 5
son, Kay, 711 C. B. 713; Lady Travel’s case,

5) judgment in Noble v. cit. 3 Atk. 711.
0,5 R Ch. 781,
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dispose of it, so also, in accordance with the rule, she can
create a trust in respect of it (y). ‘

3. A convict while such (. e. until he has worked out
his sentence or been pardoned) is incapable of disposing
of his property; and, consequently, cannot create a valid
trust in respect of it (z).

Art. 11.—Who may be a Cestus que trust.

Every person who can hold property may lawfully be
a cestui que trust of it (a§); ut a cestui que trust
must be & human being or beings ().

Irrust.—1. A corporation cannot be cestui que trust of
lands without licence under the Mortmain Acts(c), for
without such licence it cannot hold lands, and therefore
cannot take through the medium of a trust.

2. Similarly, before the act 33 Vict. c. 14, an alien, as
he could hold property against everyone except the crown,
could also be cestui que trust of land as against everyone
except the crown(d); but as he could not take a legal
estate by operation of law, so likewise he could not be a
cestui que trust by act of law (¢). As the above act is not
retrospective, it would seem that aliens who acquired lands
anterior to the passing of the act are not protected by it,
and that the crown is entitled to all lands of which they
are cestui que trust (f). :

3. A trust for keeping up family tombs is void, because
there would be no human cestui que trust (g). A trust, on
the other hand, for keeping up a church might be valid as

(y) See judgment of Westbury, L. R., 14 Eq. 46; Dawson v.
L. C., in Taylor v. Meads, 34 Smaii, L. R., 18 Eq. 104.

L. J., Ch. 203; 13 W. R. 39%4. (¢) Lew. 40.
z) 33 & 34 Vict. c. 23. (@) Barvow v. Wadkin, 24 B. 1;
a) Lew. 39. Ritson v. Stordy, 3 Sm. & Giff.
(8) Rickard v. Robson, 31 B. 230; Sharp v. St. Saveur, L. R.,
244; Lloydv. Lloyd, 2 8im.,N. 8. 7 Ch. 351.
255 ; Thompson v. Shakespeare, ¢) Calvin’s case, 7 Rep. 49.
Johns. 612; Fowler v. Fowler, 33 Sharp v. St. Saveur, sup.

B. 616; Fisk v. Att.-Gen. L. R., (9) Rickard v. Robsom, 31 B.
4 Eq. 521; Hunter v. Bullock, 244.
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a charity, as it would be in reality a trust for the benefit

of the congregation (A).

ARt. 12.—Validity as between Settlor and Cestui que
trust.

A settlor cannot revoke or vary a voluntary trust (a)

(and, & fortiori, a trust based upon valuable con-
sideration), unless there has been some fraud or
undue influence exercised to induce him to create
the trust (), or unless he executed the settlement
in ignorance of its legal effect (c) ; and not even
then, if he has acquiesced in or acted upon the
settlement after the influence has ceased or after
he has become aware of the legal effect of the set-
tlement (d). And unless there is at least a meri-
torious consideration, it will in general, and par-
ticularly where the cestui que trust stood in the
relation of parent (¢), guardian, counsel, solicitor,
doctor, priest, or trustee (/) to the settlor, be in-
cumbent upon the cestui que trust to prove that all
the provisions are proper and usual, or if there are
any unusual provisions that they were brought to
the knowledge of and were understood by the
settlor (9). No general rule can be laid down as
to what are proper and usual provisions, but a
power of revocation is not essential (g).

Irrvsr.—1. A father transferred a sum of stock into the
joint names of his son and of a banker, and told the latter

%) Hoare v. Osborne, L. R.,
1 Eq. 6856; Re Rigley’s Trusts, 1
W. R. 342.

(@) Crabbe v. Crabde,1 M. & K.
222, Sidmouth v. Sidmouth, 2 B.

(5) Osmond v. Fitzroy, 3 P. W.
129; Huguenin v. Baseley, 14 V.
273; Dent v. Bennett, 4 M. & C.
277; Hoghton v. Hoghton, 16 B.
299; Cooke v. Lamotte, 156 B. 234,

¢) Phillips v. Mullings, L. R.,
7 Ch. 244; Fanshawe v. Welsby,
30 B. 343; and see as to mistake

where a tgergvigion ufor daughters
was omi y the engrossing
clerk, Re Daniell, L. R., 1 Ch.
Div. 376; and see Clarke v. Gird-
wood, L. R., 7 Ch. Div. 9.

(@) Davies v. Davies, L. R., 9

. 468, and cases cited.

¢) Davies v. Davies, sup.

Hylton v. Hylton, 2 Vez.

647 ; Hunter v. Atkins, 3M. & K.
113 ; Tate v. Williamson, L. R.,
2 Ch. 56.

(9) Phillips v. Mullings, sup.
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to carry the dividends to the son’s account ; the father sub-
sequently made a codicil to his will, attempting to qualify
the trust thus declared. The Master of the Rolls, however,
said : ‘“If the transfer is not ambiguous, but a clear and
unequivocal act, I must take it on the authorities, that for
explanation there is plainly no place. If, then, it cannot
be admitted to explain, still less can it be allowed to qualify
the operation of the previous act, the transfer being held
an advancement, nothing contained in the codicil, nor any
other matter ex post facto, can ever be allowed to alter what
has been already done” (7).

2. In Phillips v. Mullings (k) the facts were these: A
young man of improvident habits, being entitled to a sum
of money, was induced by the trustee of the money and by
a solicitor to execute a settlement, by which he assigned a
part of the money to trustees upon trust to invest and to
pay him during his life the income thereof as they should
think fit, and after his death upon trust for his wife and
children (if any), and in default thereof and subject thereto
upon trust for certain of his cousins. There was no power
of revocation or of appointment, nor a power to nominate
new trustees; the deed was, however, fully explained to
him before its execution, and his attention called to the
particular clauses. Some years afterwards he attempted to
upset this deed, but the court held that it was irrevocable,
Lord Hatherley saying: It is clear that anyone taking
any advantage under a voluntary deed and setting it up
against the donor must show that he thoroughly understood
what he was doing; it cannot, however, be laid down that
such a deed would be voidable unless it contained a power
of revocation (!). This case would seem to greatly
modify the decisions in Coutts v. dcworth (m), Wollastonv.
Tribe (n), and Everitt v. Everitt(o), the latter of which

(i) Crabbe v. Crabbe, sup. L. R., 8 Ch. 329.
) Sup. (m) L. R., 8 Eq. 658.
21) See also Hoghton v. Hogh- ﬁn) L. R., 9 Eq. 44.
ton, 15 B. 278 ; and Hall v. Hall, o) L. R., 10 Eq. 405.
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would seem to have been practically overruled, the circum-
stances being the same as in Ph:llips v. Mullings (with the
exception that the settlor was a young and inexperienced
girl instead of a dissolute young man), and the decision
exactly opposite.

3. On the other hand, in the leading case of Huguenin v.
Baseley (p), where a widow lady, very much under the
influence of a clergyman, made a voluntary settlement in
his favour, it was held to be invalid.

4. So, where a father induced a young som, who was
still under his roof, and subject to his influence, to make a
settlement in favour of his step-brothers and sisters, it was
held, that if the son had applied promptly, the court would
have set it aside; but that as he had remained quiescent
for some years, and had made no objection to the course
which he had been persuaded to follow, he was not en-
titled torelief ; on the ground that by so doing, he had in
his maturer years practically confirmed that which he had
done in his early youth (¢). Nor will the court interfere
where the settlor subsequently acts under the deed, or does
something which shows that he recognizes its validity (r),
unless indeed he was ignorant of the effect of the settle-
ment at the date of such recognition (s).

5. Where a person, apparently at the point of death,
signed a settlement of which he recollected nothing, which
was never read to him, and in which a power of revocation
was purposely omitted by the solicitor on the ground that
he knew the variable character of the settlor, and there
was also evidence that the settlor thought that he was
executing the settlement in place of & will, it was held that
the settlement was revocable (¢).

ép) 14V.273; and2L. C. 556.  wood, 18 V.-259; Davies v. Davies,

q) Twrner v. Collins, L. R., 7T L. R., 9 Eq. 468.

Ch. 329. (8) Lister v. Hodgson, L. R., 4
() Jarratt v. Aldon, L. R., 9 . 30.

Eq. 463 ; Motz v. Moreau, 13 M. t) Fanshaw v. Welsby, 30 B.

P.C. 376; Wrightv. Vanderplank,  243.

2 K. &J. 1; Milnerv. Lord Hare-
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6. Where a settlor has been induced by fraud to make
" a settlement, whether voluntary or based upon value, it
will not be enforced ; as, for instance, where a wife induces
her husband to execute a deed of separation, in contempla-
tion of a renewal of illicit intercourse (). Where, how-
ever, it is not in her contemplation at the time, but'she
does in fact subsequently commit adultery, then, as there
was no original fraud, the subsequent adultery will not
avoid the settlement (v).

7. Even where there is valuable consideration given,
but the settlor is infirm and ignorant, and there is reason
to suppose that he did not fully understand the transaction,
it will be set aside, unless it be proved that full value was
given (w).

8. As an example of the action of the court where the
settlor has mistaken the effect of the settlement, the case
of Nanney v. Williams (z) may be referred to. There the
settlor made an irrevocable voluntary settlement in favour
of a relation who also acted as his solicitor. The court
considered from the evidence, that the settlor had intended
to reserve to himself a power of revocation, and held, that
although the deed was otherwise unobjectionable, and
would have been valid if the settlor had died intestate and
without having revoked it, yet that he having devised the
property by his will, had exercised the power of revocation
which ought to have been inserted, and that the settlement
was consequently avoided.

ARrr. 13.—Validity as against Creditors.

Every settlement of freehold, copyhold (2), or lease-
hold lands or hereditaments, corporeal or incorpo-

(«) Brown v. Brown, L. R., 7
Eq. 185; and see Evans v. Car-
rington, 2 D. F. & J. 481; and
Evans v. Edmonds, 13 C. B. 777.

“(v) Seagrave v. Seagrawe, 13 V.
443

(1w) Baker v. Monk, 33 B. 419 ;

Clark v. Malpas, 31 B. 80; Lin-
quate v. Ledger, 2 Giff. 137; and
see O’ Rorke v. Bolingbroke, L. R.,
2 Ap. Cas. 814.

z) 22 B. 452.
a) Formerlynot included (Hat-
thews v. Feaver, 1 Cox, 272), but
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real, or of such kinds of goods and chattels as are
capable of being taken in execution (3), is void as
against existing and future creditors of the settlor,
in the following cases : —

a. If there 18 direct and positice evidence of an

_intention to defeat or delay such creditors, inde-

ndently of the consequences which may have fol-
owed, or which might have been expected to follow
the settlement (c).

B. If (although there is no direct proof of
such intention) the settlement is voluntary, arnd the
circumstances are such that the settlement must
necessarily have the effect of defeating or delaying
such creditors, and whether some of the debts
existing at the date of the settlement still remain
unpaid (¢) or not (¢). The mere fact that such a
settlement has in the event defeated or delayed
creditors is not sufficient unless that was its pro-

bable result (semble).

Such settlements are, however, valid in the hands of

persons who are bona fide

urchasers for valuable

consideration (f'), whether from the settlor or from
the persons claiming under such settlements.

now included by effect of 1 & 2
Vict. c. 110, 8. 11.

(8) Rider v. Kidder, 10 V. 360.
As to what goods come under this
description, see Barrack v. MeCul-
lock, 3 K. & J. 110; Stokoe v.
Cowan, 29 B. 637. And as to
choses in action, Norcut v. Dodd,
Cr. & Ph.100; and 1 & 2 Viet.
c. 110.

(¢) Freeman v. Pope, L. R., b
Ch. 540; Spirett v. Willows, 11
Jur., N. 8. 70; Harman v. Rich-
ards, 10 Ha. 89; Strong v. Strong,
18 B. 511; Columbine v. Penhall,
1 Sm. & G. 228; Bott v. Smith,
21 B. 611; Reese River Co. V.
Attwell, L. R., 7 Eq. 347; Bar-
ling v. Bishop, 29 B. 417; Re
Pearson, L. R., 3 Ch. Div. 807,

(@) Freeman v. Pope, sup.; Lush
v. Wilkinson, 5 V. 384; Holmes
v. Penney, 3 K. & J. 99 ; Scarf v.
Soulby, 1 M. & G. 375; Thompson
V. Webster, 7 Jur., N. 8. 531.

(¢) Taylor v. Coenen, L. R., 1
Ch. Div, 636; but see Kidney v.
Coussmaker,12V.136; Townsendv.
Westacott, 4 B, 58; Richardson v.
Smallwood, Jac. 568; Jenkyn v.
Vaughan, 3 Dr. 419 ; Fresman v.
Pope, sup.

(f) George v. Milbanke, 9 V.
189; Daubeney v. Cockburn, 1 Mer.
638. And where the consideration
was marriage, and the intended
wife knew nothing of the fraudu-
lent intention, the settlement was
held goodqua her and her children
%Kmm v. Crawford, L. R., 6 Ch.

iv. 29).
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OBs.—In the above rule I have attempted to digest the
decisions upon the construction of the statute 13 Eliz. c. 5,
passed ¢“for the avoiding of feigned, convinous, and fraudu-
lent feoffments, &c., contrived of malice, fraud, covin,
collusion, or guile, to delay, hinder, or defraud creditors or
others,” by which it was enacted, that ‘“all and every feoff-
ment, gift, grant, alienation, bargain, and conveyance of -
lands, tenements, hereditaments, goods, chattels, or any
of them, by writing or otherwise, and all and every bond,
suit, judgment, and execution to and for any intent or
purpose before declared and expressed, shall be deemed and
taken only as against that person or persons, his or their
heirs, successors, executors, administrators and assigns
whose action, suits, debts, accounts, damages, penalties,
forfeitures, heriots, mortuaries and reliefs by such guile-
ful, covinous or fraudulent devices and practices as is
aforesaid are, shall, or might be in any ways disturbed,
delayed or defrauded, to be clearly and utterly void, frus-
trate and of none effect; any pretence, colour, feigned
consideration, or any other matter or thing to the contrary
notwithstanding. By’the fifth section it was provided that
the act should not extend to any estate or interest in lands,
&c., or goods, &c., assured upon good consideration and
boné fide to any person not having at the time of such
assurance any notice or knowledge of such covin, fraud or
collusion.

Irvust.—1. In Twynne's case(g) one Pierce was indebted
to Twynne in 40/. and to C. in 200/. C. brought an action
for his debt, and pending the result Pierce conveyed all
his goods, to the value of 3007, to Twynne in satisfaction
of his debt; but Pierce continued in possession of them.
Here the court held that there was direct evidence of an
intention on the part of Pierce to hinder and delayC. And
although Twynne had given valuable consideration for the
goods, yet he was privy to the fraud, and consequently

(9) 18Sm. L. C. 1.
U.T. _ E
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could not avail himself of the proviso in sec. 5. Stress was
laid upon the fact that Pierce was allowed to remain in
possession of the goods, although the conveyance purported
to be not a mere mortgage, but an absolute alienation.
Had it been a mortgage, of course the mere fact of the
mortgagor retaining possession would have been no badge
of fraud, as it is one of the usual incidents of a mort-
gage (k). The main and substantial point, however, which
the court decided was, that it was obvious, for divers rea-
sons, that the conveyance was a mere fraudulent arrange-
ment between Twynne and Pierce to shelter the latter from
the just demands of his creditors, and was therefore void
under the statute. )

2. 8o, again, where a director of a company was sued by
the company, and fearing that a judgment would be given
against him, made a voluntary assignment to his daughter
of all his property, it was held that the fraudulent inten-
tion was manifest, and that the settlement was void as
against the company, although they were not creditors at
the time, and it did not appear that there were any creditors
at the time(¢). Even though the ddughter was no party
to the fraud, yet she was not protected, because she had
not given valuable consideration.

8. And so again, in Spirrett v. Willows (7), the settlor
being' solvent at the time, but having contracted a con-
siderable debt which would fall due in the course of a few
weeks, made a voluntary settlement, by which he with-
drew a large portion of his property from the payment of
debts, after which he collected the rest of his assets and
spent them in the most reckless way, thus depriving the
expectant creditor of the means of being paid. In that
cage there was clear and plain evidence of an actual inten-
tjon to defeat creditors, and accordingly the settlement was
set aside.

(%) Edwards v. Harben, 2 T. R. (%Reeae River Co. v. Attwell,
5817. L. R,

7 Eq. 847,
(/) 3D.J. &8. 293.
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4. And again, where one made a voluntary settlement
upon himself until bankruptcy, and then over, it was so
clearly intended to .defraud creditors that it was held
void (k).

5. But where value is bond fide given by a person for an
assignment, even although he may know that the effect of
the assignment will be to hinder or defeat the assignor’s
creditors, or expectant creditors, yet if the transaction be a
bona fide purchase, and not a mere collusive arrangement
between the parties with the snfention of causing such
hindrance or delay, it will be upheld (Z).

6. In Freeman v. Pope (m) the circumstances, so far as
they are material as illustrating the principle laid down in
paragraph g of this article, were as follows:—The settlor
was a clergyman, with a life income of about 1,0007. a year ;
but at the date of the settlement in question his creditors
were pressing him, and he had to borrow from his house-
keeper a sum wherewith to pay pressing creditors ; and he
handed over to her as security the only property he had in
the world and a policy of insurance for 1,000/. upon his
own life. The security to the housekeeper exceeded in
value her debt by about 2007 ; but the settlor also owed
a debt of 339/. to his bankers, which was subsequently
increased at the date of the settlement to 489/. under
an arrangement that he would allow his solicitor to re-
ceive part of his income, and out of it pay 100/ a year
towards liquidating the 489/., and would pay the residue
into the banker’s bank upon a current account. There
was no bargain, however, that the bankers would not
sue. Being in these circumstances, he executed a volun-
tary settlement of the life policy in favour of a Mrs. Pope,
and having done so, was consequently in this pomtlon,
that he had nothing wherewithal to pay, or to give secu-

(I:) Re Pearson, L.R.,3 Ch.Div.  Cb., 4 Dr. 492; and see jud,
in Harman v. Rickards, 10 Ha. 89.
{‘) See Darville v. Terry, 6 H. (m) L. R., 6 Ch. 540.
& N. 807; Hale v. Saloon Omnibus

E 2
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rity for the debt of 489.., except the surplus value of the
furniture, and he was clearly and completely insolvent the
moment he executed the settlement. Upon these facts,
a subsequent creditor instituted a suit to set aside the
settlement, on the ground that although there was no
actual fraud, yet the effect of the settlement was to defraud
creditors, and that as there were creditors antecedent to
the settlement still unpaid (n), he could ask for it to be set
aside; and the court held that this was so, Lord Hatherley
saying: * The principle on which the statute of Elizabeth
proceeds is this, that persons must be just before they are
generous, and that debts must be paid before gifts can be
made. The difficulty the Vice-Chancellor seems to have
felt in this case was, that if he, as a special juryman, had
been asked whether there was actually any intention on
the part of the settlor in this case to defeat, hinder or delay
his creditors, he should have come to the conclusion that
he had no such intention. It appears to me, that this does
not put the question exactly on the right ground, for it
would never be left to a special jury to find whether the
settlor sntended to hinder, delay or defeat his creditors,
without a direction from the judge that if the necessary
effect of the instrument was to defeat, hinder or delay
creditors, that necessary effect was to be considered as
evidencing an intention to do so. . . .. Of course there
may be cases (of which Spirett v. Willows is an example)
in which theré is direct and positive evidence to defraud ;
. « . . but it is established by the authorities, that, in the
absence of any such direct proof of intention, if a person
owing debts makes a settlement which subtracts from the
property which is the proper fund for the payment of those
debts an amount without which the debts cannot be paid ;
then, since it is the necessary consequence of the settle-

(n) It has been since held that to the settlement is immaterial.
.the fact of the existence of un-  Zaylor v. Coenen, L. R., 1 Ch. Div.
paid debts contracted antecedent 636.
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ment (supposing it effectual) that some creditors must
remain unpaid, it would be the duty of the judge to direct
the jury that they must infer the intent of the settlor to
have been to defeat or delay his creditors, and that the
case is within the statute.” And Lord Justice Giffard
said: ¢ There is one class of cases, no doubt, in which an
actual and express intent is necessary to be proved, that is
in such cases as Holmes v. Penney and Lloyd v. Attwood,
where the instruments sought to be set aside were founded
on valuable consideration; but where the settlement is
voluntary, the intent may be inferred in a variety of ways.
For instance, if, after deducting the property which is the
subject of the voluntary settlement, sufficient available
assets are not left for the payment of the settlor's debts, the
law infers intent. Again, if at the date of the settlement
the person making the settlement was not in a position
actually to pay his creditors, the law would infer that he
intended, by making the voluntary settlement, to defeat
and deley them. . . . .. That being so, the appeal must
be dismissed.”

ARrr. 14.—Validity as against Trustee in Bankruptcy of
a Trader.

a. A volunta.ry settlement by a ¢rader (unless the
rty has accrued to him since marriage
in ngﬁ of lnsw1fe, and the trust is in favour of his
wife or his children) i 1s void as against the settlor’s
trustee in bankruptcy, if he &ieoome bankrupt
within two years after the date of such settlement ; ent;
and if the settlor become bankrupt within ten
it is void, unless it can be shown tgmt he was so vent
at the date of the settlement without the aid of the
property comprised therein ().
B. Any covenant or contract made by a trader in

Act, 1869 32 & 33 Vict. c. 71, 8. 91); Ez parte
Huztabk, ﬂtoy (
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consideration of marriage, for the future settlement .
upon or for his wife or children, of any money or
property wherein he had not at the date of his
marriage any estate or interest, whether vested or
contingent (s), in possession or remainder, and not
being money or pmpem in right of his wife,
is, upon his becomin, pt before such pro-

. perty or money has actually transfem({ or
paid pursuant to such contract or covenant, void
against his trustee in bankruptey.

OBs.—It need scarcely be pointed out that these pro-

visions are in addition to, and not in substitution for,
those heretofore contained with regard to fraudulent
settlements, '

ARrr. 16.—Validity as against subsequent Purchasers.

(2) See Re Andrews, L. R., T

Every settlement of freeholds, copyholds, or lease-
holds (z), made with infent to deceive purchasers,
or made without any valuable consideration (b), or
containing a power of revocation (c¢) at the will, or
practically at the will (d), of the settlor, is void as
against subsequent boné fide purchasers for value
from, or mortgagees (¢) or lessees (f) of, the settlor,
and 1t is immaterial that they have had notice of
the settlement (g) ; but where there is no actual
fraud, the settlement will be void so far only (%)

Ch. Div. 635.

(a) As to copyholds, see Doe v.
Bottriell, 5 B. & Ad. 131; Currie
v. Nind, 1 M. & C. 17; and as
to leaseholds, see last note to
Saunders v. Dehew, 2 Ver. 272;
but remember that a settlement
of leaseholds cannot in general be
voluntary. See ¢ Definitions,’’
and Price v. Jenkins, L. R., 5 Ch.
Div. 619.

5) Dos v. Manning, 9 East, 59.

¢) 27 Eliz. c. 4, 8. 5.

(@) Standon v. Bullock, cit. 3
82b; Lavender v. Blackst

. H . A
3 Keb. 526 ; Jenkins v. Kemiss, 1
Lev. 150.

¢) Doe v. Webber, 1 A. & E.
733; Dolphin v. Aylward, L. R.,
4 H. L. 486; Ede v. Knowles, 2
Y. &C. C. 172.

(f) Doe v. Moses, 2 W. Bl

1019.
Doe v. Manning, sup.
h) Croker v. Martin, 1 Bl., N.
8. 673; Dolphin v. Aylward, sup.
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as may be necessary to give effect to such
subsequent transaction. A voluntary cestui que
trust has no equity to the purchase-money as
against the settlor (;). This article is, however,
subject to the proviso, that every such settlement is
valid in the hands of purchasers for value and boné
fide (%), whether claiming as cestuis que trust under
the settlement, or as purchasers from voluntary
cestuis que trust, and whether with or without
notice of the voluntary character of the settle-
ment (/).

Ops.—In this article, I have httempted to digest the
effect of the decisions upon the Act 27 Eliz. ¢. 4, whereby
all conveyances, &c. of land, tenements or hereditaments,
made with the intent to defraud purchasers, and also all
conveyances with any clause of revocation at the grantor’s
pleasure, are made void against subsequent purchasers.
The principle upon which voluntary settlements have been
held void under this act seems to be, that by selling the
property afterwards for a valuable consideration, the vendor
so entirely repudiates the former voluntary settlement, and
shows his intention to sell, as that it shall be taken con-
clusively against him and the person to whom he conveyed
that such intention existed when he made the voluntary
conveyance, and consequently that it was made in order to
defeat the purchaser (m). This being the principle, the
statute can only apply to voluntary conveyances, when the
settlor and the subsequent vendor are the same person,
and does not apply where the latteris the heir, or a second
voluntary grantee of the former (n); unless indeed the
settlement was actually fraudulent (o).

It has been repeatedly held that a very small consideration

i) Dakin v. Whymper, 26 B. (m) Per Campbell, C. J., Doe
560, ’ v. Rusham, 17 Q. B. 723; 21L.J.,

k) 27 Eliz. c. 4, 8. 4. Q. B. 139.
() ers v. Langham, Keb. (n) Ibid.; and see Parker v.
486; Sid. 133. Carter, 4 Ha. 409.

(o) Burrells case, 6 Rep. 72.
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is sufficient to take the case out of this statute (p); and in
a recent case it was held, that the mere onus of performing
covenants, attaching to the voluntary assignee of & lease,
was a sufficient consideration (g).

Irrust.—1. As an illustration of the principle, that the
settlement is void so far only as is necessary to give effect
to the subsequent transaction, the case of property sub-
sequently mortgaged may be instanced. In such a case,
the voluntary cestuis que trust will be entitled, subject to
the mortgage; and if unsettled estates are included in the
mortgage, the cestuis que trust are entitled to throw the
mortgage on to the unsettled estates, if they are sufficient
to answer it (r).

2. The subsequent purchase for value, must be bona fide.
Thus where the consideration is grossly inadequate, the
sale may be impeached by the voluntary cestui que trust,
on the ground that the transaction is on the face of it a
collusive arrangement between the settlor and the so-called
purchaser, forthe purpose of relieving the former from the
settlement (s).

() Bagspoole v. Collins, L. R., 27') Hales v. Coz, 32 B. 118.

6 Ch. 228; Townend v. Iblxr s) Doe v. Routledge, . 706; '
L.R,1 Ch. 446. Metcalfe v. Pulvertoft, 1 V. & B.
(9) "Price v. Jenkins, L. R., 5 184.

Ch. Div. 619.
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SUB-DIVISION IV.

ConstRUCTION OF DECLARED TRUSTS.

ARrT. 16.—Ezecuted Trusts construed strictly, and
Ezecutory liberally.
«. IN the construction of executed trusts, technical
terms are construed in their legal and technical

sense (a).

B. In the construction of executory trusts, the court

is not confined to the lan,
itself; and where the wo

e of the settlement
of the settlement are

improper or informal (3), or would create an illegal
trust (¢), or would otherwise defeat the intention of
the settlor as gathered from the motives which led
to the settlement, and from its general object and
purpose, or from other instruments to. which it
refers, or from any circumstances which may have
influenced the settlor’s mind (), the court will not
direct a conveyance according to the strict words of
the settlement, but will order it to be made in a

proper and leial manner so as best may answer to

the intent of t

o parties (¢).

Irrust.—1. If an estate is vested in trustees and their
heirs, in trust for A. for life without impeachment of
waste, with remainder to trustees to preserve contingent
remainders, with remainder in trust for the heirs of A.’s
body, the trust being an executed trust, A., according to
the rule in Shelley’s case, which is a rule of law and not

(a) Wright v. Pearson, 1 Ed.
126; Adusten v. Taylor, ibid. 367;
Brydges v. Brydges, 3 Ves. jun.
125; Jervoise v. Duke of North-
umberland, 1 J. & W. 571.

g‘) See Earl Stamford v. Sir
John Hobart, 3 Br. P. C. Tarl.
ed. 31—33.

¢) Humberston v. Humberston,
1P. 'W. 332.

(@) See per Lord Chelmsford
in Sackville West v. Holmesdale,
L. R., 4 H. L. 543.

(¢) Eart Stamford v. Sir Jokn
Hobart, sup.; and see Cogan v.
Dufield, L. R., 2 Ch. Div. 44.
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merely of construction, will be held to take an estate
tail (f). Of course, where the doctrine could not apply in
law, owing to the life estate being equitable, and the re-
mainder legal, or vice versi, the rule will not apply in
“equity (g); nor where the word ¢ heir” is used in the sense
of persona designata (%), as where the ultimate limitation is
“to the person who may ¢ken be the heir of A.”

2. But in the leading case of Lord Glenorchy v. Bos-
ville (), where the settlor devised real estate to trustees
upon trust, upon the happening of the marriage of his
grand-daughter, to convey the estate to the use of her for
life, with remainder to the use of her husband for life,
with remainder to the issue of her body, with remainders
over, it was held, that though the grand-daughter would
have taken an estate tail had it been an executed trust, yet
the trust, being executory, was to be executed in a more
careful and accurate manner; and that as the testator’s
intention was to provide for the children of the marriage,
that intention would be best carried out by a conveyance
to the grand-daughter for life, with remainder to her hus-
band for life, with remainder to her first and other sons
in tail, with remainder to her daughters.

3. And so in marriage articles, a covenant to settle
estates to the use of the husband for.life, with remainder
to wife for life, with remainder to their heirs male, and the
heirs of such male, is always construed to mean that the
settlement shall be so drawn as to give life estates only, to
the husband and wife successively (%); for it is not to be

(f) Wright v. Pearson, 1 Ed. (k) Trevor v. Trevor, 1 P. W.
119; Austen v. Taylor, ibid. 361;  622; Streatfield v. Streatfield, 1
Jones v. Morgan, 1 Bro. C. C. W.&T.L.C. 333; Jonesv.Lang-
206; Jervoise v. Duke of North- tom, 1 Eq.C. Ab. 392; Cusack v.
umberland, 1 J. & W. 559. Cusack, 5 Bro.P. C. Tom. ed.116;

(9) Collier v. M‘Bean, 34 Beav. Grifith v. Buckle, 2 Vern. 13;
426. Stoner v. Curwen, 5 Sim. 268;

(13 Greaves v. Simpson, 10 Jur.,  Davies v. Davies, 4 Beav. 54;
N. 8. 609. Lambert v. Peyton, 8 H. L. Cas. 1.

() 1W.&T,, L. C. 1.
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presumed that the parties meant to put it in the power of
the husband to defeat the very object of the settlement,
which is to make a provmon for the issue of the mar-
riage (1).
- 4. Bo where in ma.rnage articles the word ¢‘issue” is
used, it will not be confined to male issue, because that
would be inconsistent with the object of the articles, but
will be construed to mean sons successively in tail, with
remainder to daughters in tail, with cross remainders
over (m).

5. But where the articles show that the parties under-
stood the distinction, as, for instance, where part of the
property is limited in strict settlement, and part not, the
trust will be construed strictly ().

6. In a will it is obvious that the same presumption will
not arise as in the case of marriage articles; and, therefore,
where a testator gave 300/. to trustees, upon trust to lay it
out in the purchase of lands, and to settle such lands to the
only use of M. and her children, and if M. died without
issue, ‘“‘the land to be divided between her brothers and
sisters then living,” it was held that this gave M. an estate
tail (o).

7. There is, however, no difference between the con-
struction to be put on an executory trust created by mar-
riage articles, and on an executory trust created by will,
except so far as the former by its very nature furnishes
more emphatically the means of ascertaining the intention
of those who created the trust(p). In Sackville West v.

) Snell, 50. (n) Howel v. Howel, 2 Ves. 358;
m) Nandick v. Wilkes, Gil. Eq.  Powel v. Price, 2 P. W. 535;
Rep. 114; Burton v. Hastings, Chambersv.Chambers, 2Eq. C. Ab.
ibid. 113' Hart v. Msddkhurat, 35, c. 4; Highway v. Banner, 1
3 Atk. 371 Maguire v. Scully, 2 Bro. C. C. 5
Hy. 113; Bumaby v. Grifin, 3 (o) Sweetappkv Bindon, 2 Ver.
Ves. 206 Horne v. Barton, 19
Ves. 398; Phillips v. James, 2 D. ;cp) Sackville West v Holmes-
&Sm404 Re Daniel, L. R., 1 dale, L. R., 4 H. L. §
Ch. Div. 375.
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Viscount Holmesdale, Lady A., by a codicil to her will,
revoked certain uses declared therein, and declared her
intentions to be, to give certain real and personal property
to trustees, in trust to settle it as near as might be, with
the limitations of the barony of Buckhurst, in such manner
as the trustees should consider proper, or as their counsel
should advise. The barony was limited to Lady De la
‘Warr for life, with remainder to R., her second son, and
the heirs male of his body, with remainder to the third,
fourth, and other sons in like manner. It was held, that
the property ought not to be settled upon R. in tail like
the barony, but that it ought to be limited in a course of
strict settlement to R. and other younger sons of Lady De
la Warr for their respective lives, with remainder to their
sons successively in tail male, in the order mentioned in the
patent whereby the barony was created ; and Lord Chelms-
ford said : * The best illustration of the object and purpose
of an instrument furnishing an intention in the case of exe-
cutory trusts, is to be found in the instance of marriage
articles, where, the object of the settlement being to make
& provision for the issue of the marriage, no words, how-
ever strong, which in the case of an executed trust would
place the issue in the power of the father, will be allowed
to prevail against the implied intention. 8o, as. Sir W.
Grant said, in Blackburn v. Stables(g), ‘in the case of a will,
if it can be clearly ascertained from anything in the will
that the testator did not mean to use the expressions which
he has employed in their strict technical sense, the court,
in decreeing such settlement as he has directed, will depart
from his words to execute his intention.” . . . There are
cases of executory trusts in wills, where the words  heirs
of the body’ have been made to bend to indications of in-
tention that the estate should be strictly settled; and a
direction in a will, that a settlement ¢shall be made as

(@) 2 V. & B. 369.
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counsel shall advise,” has been held sufficient to show that
the words were not intended to have their strict legal
effect (). . . . It appears to me that the words of the
codicil express an intention that the barony and the estates
should go together to the same person, but not that the
limitations of the two should be identical. . . . The word -
¢ correspond’ does not mean that the limitations are to be
exactly the same, but that they are to be adapted to each
other so as to carry out the testatrix’s intention that the
estate and title should go together. . . . If the settlement
were framed with a limitation in the words of the letters
patent, Lord Buckhurst would be able to defeat this inten-
tion, and, by converting his estate tail into a fee simple, to
separate the estate and the title for ever.”

8. 8o again, where a testator bequeathed money to
trustees upon trust to purchase real estate, and settle it
upon A. for life without smpeachment of waste, with
remainder to trustees to preserve contingent remainders,
with remainder to the heirs of A.’s body, and with a power
to jointure, and also devised land to A. upon exactly
similar uses, it was held, that the testator manifested an
intention to give A. a life estate only, and that conse-
quently in the case of the executory trusts this intention
should be carried out; but that in the case of the devise,
that being executed, must be construed according to the
rule in Shelley’s case (s). Where there was a devise to a
corporation in trust to convey to A. for life, and afterwards
upon the death of A. to his first son for life, and so to the
first son of that first son for life, with remainder in
default of issue male of A. to B. for life, and to his sons
and their sons in like manner, Lord Cowper said, that
though the attempt to create a perpetuity was vain,
yet, so far as was consistent with the rules of law, the
devise ought to be complied with; and he directed, that

(r) Bastard v. Proby, 2 Cox, 6. 67(.9) Papillon v. Voice, 2 P. W.
1.
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all the sons already born at the testator’s death should
take estates for life, with limitations to their unborn sons
in tail (¢).

9. As a last illustration may be quoted the recent case
of Willis v. Kymer (). There a testatrix had by her will,
after requesting her sister Eliza to perform her wishes as
therein expressed, bequeathed various legacies to her
brothers and sisters and their children, including a legacy
of 3,0007. to her brother John for life, ¢ the principal to be
divided at his death between his children John, Sophia,
and Mary Ann.” The testatrix subsequently made a
codicil, whereby she bequeathed to Eliza, ‘“ all I possess,”
requesting at her death she ‘‘ will leave the sums as I have
directed heretofore.” Eliza, by her will, appointed the
shares of Sophia and Mary Ann to them to their separate
use, and the question then arose whether she could do so;
and Sir George Jessel, M. R., said, “I am of opinion that
Eliza had power to attach a limitation to separate use.
. The original will and codicil say nothing about
separate use. They merely direct her to leave the money
after her brother’s death to his children, and nothing
more. She is therefore bound not to make a different
disposition. 'Well, she has conformed to that direction,
by leaving the money to the children; and in doing so
has taken care to dispose of it in such a manner that the
shares of the daughters shall, in case of their marriage,
still remain for their own benefit, thus effectually carrying
out her sister's intention.”

t) Humberston v. Humberston, 156 Beav. 173; but see Blagrovev.
1 P.'W. 332; Williams v. Teale, Handcock, 18 Sim. 378.
6 Ha. 239; Lyddon v. Ellison, 17 (%) L. R., 7 Ch. Div. 181.
Beav. 666; Peard v. Kekewich,
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Division II.
CONSTRUCTIVE TRUSTS.

Axt. 17. Introductory Summary.
s 18. Resulting Trusts of undisposed Residue.
s 19. Resulting Trusts where declared Trust illegal.
s 20. Resulting Trusts where Purchase in another’s Name.
sy 21. Profits made by fiduciary Persons.
» 22. Equitable and legal Estates not united in one Person.

Arr. 17.—Introductory Summary.

ConsTRUCTIVE trusts arise, either (1) when the legal
estate is given but the equitable interest is not, or is
only partially disposed of; (2) when the equitable
interest is disposed of in a manner which the law will
not permit to be carried out; (3) when a purchase has
been made in the name of some other person than the
real purchaser (in each of which three cases the equit-
able interest may return, or, as it is technically called,
“result” to the settlor or purchaser%;a (4) when some
person holding a fiduciary position made a profit
out of the trust property; and (5) in all other cases
where there is no express trust, but the legal and
equitable estates in groperty are nevertheless not co-
equal and united in the same individual.

Agrr. 18.—Resulting Trust where Equitable Interest not
wholly disposed of.

‘When property is given to a person, and it is either
expressed on the face of the instrument b
which it was given, or, in the absence of suc
expression, it appears to have been the probable
intention of the cﬁoenor, extracted from the general
scope of the instrument (a), that the donee was

(@) Per Lord Hardwicke, Hill  Walton v. Walton, 14V. 322; King
v. Bishop of London, 1 Atk. 620; v. Denison, 1 V. & B. 279.

- -
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not intended to take it beneficially, but the instru-
ment is either silent as to the way in which the -
mﬁg':l intialrestfis to be appéil:rd, or dJrects( that it

applied for a partic purpose (as dis-
tinguishedpl;rom a mere subjection to such pur-
pose (b) ), which purpose turns out to be insufficient
to exhaust the property or cannot be carried into
effect (c), there will be a resulting trust in favour
of the donor or his representatives (d). 'Where the
non-beneficial character of the gift appears on the
face of the instrument, no evidence to the contrary
is admissible (¢); but where it is merely presumed
from the general scope of the instrument, parol
evidenoe is (at all events in the case of gifts inter
vivos) admissible, both in aid and in contradiction
of the presumption (f).

Irvust.—1. Thus, where real gstate ‘was devised to “my
trustees,” but no trusts were declared in relation to it, it
was held that the trustees must hold it in trust for the
testator’s heir; for by the expression ‘‘trustees,” unex-
plained by anything else in the instrument (g), all notion
of a beneficial interest in the gift to those individuals was

excluded (4).

2. And so where a testator devised and bequeathed all

(3) See 1 Jarm. 633; Watson v.

Hayes, 6 M. & C. 126; Woodv."

Coz, 2 M. & C. 684.

(o) Stubds v. Sargou, 3 M. & C.

607 ; Ackroyd' v. Smithson, 1 B.
C. C. 503.

(@) As to whether it results to
his residuary devisees, legatees,
or real or personal representa-
tives, see Lewin, 182 ef seq.

(e%See Langham v. Sandford,
17 V. 442; Irvine v. Sullivan,
L. R., 8 Eq. 673. .

(f) 29 Car. IL c. 3, s. 8.
Gascoigne v. Thwing, 1 Ver. 366 ;
Willis v. Willis, 2 Atk. 71; Cook
v. Hutchinson, 1 Ke. 650. As to
parol evidence explanatory of &
testator’s intention, see Dockssy v.

Docksey, 2 Eq. C. A. 6506; North
v. Crompton, 1 Ch. Ca. 196; Walton
v. Walton, 14 V. 322; Langham
v. Sandford, sup.; Lynn v. Beaver,
1 T. & R. 66; and Lewin, 52
et seq., and 130; and see Biddulph
;baWilliama, L. R., 1 Ch. Div.

(g9) As, for instance, if the ex-
pression is with reference to
one only of two separate funds.
Bateley .v. Windle, 2 B. C. C. 31;
Pratt v. Sladden, 14'V. 193; Gibbs
v. Rumsey, 3 V. & B. 294.

(4) Dawson v. Clark, 18 V.
264 ; Barrs v. Fewke, 2 H. & M.
60; and see Elock v. Mapyp, 3
H. L. Cas. 492.
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his estate and effects to A. and B., their heirs, executors,
and administrators, upon ¢rust to convert his personal estate,
and to stand possessed of the proceeds and of the residue
of his estate and effects, upon trusts only applicable to
personalty, it was held that the real estate of the testator
passed to the trustees by the use of the word * devise” in
the gift, and the word ‘heirs” in the limitation; but that
as the trusts were rigidly and exclusively applicable to
personal property, and as the trustees had been designated
by that name, and so could not take beneficially, there was
a resulting trust of the real estate in favour of the settlor’s
heirs (¢).

8. Where lands have been conveyed to a trustee, and
the trusts have not been manifested and proved by a signed
writing in accordance with the Statute of Frauds, there
will be a resulting trust to the settlor ().

4. Bo, if a declared trust is too uncertain or vague to be
executed (k), or fails by lapse (/) or otherwise, then as it is
expressed on the face of the instrument, that the trustee
was not intended to take beneficially, there will be a result-
ing trust.

5. Where real property is granted to another, either
without any consideration at all, or for a merely nominal
one (m), then if no trust is declared of any part of it, and
the grant is ¢o a stranger, and no intention of passing the
beneficial interest appears, either by the instrument or by
parol or other evidence (), the law presumes that the prob-

o) Lasghiey v. Loughle, L. R.
13 Eq. 133; Dunnage v. White, 1
J. & W. 583 Lloyd v. Lloyd,
L. R, 7 Eq. 468; comp. D’ A4l-
maine v. Moseley, 1 Dr. 629; Coard

v. Holderness, 20 B. 147.
( 7) Rudkin v. Dolman, 35 L. T.

(I:) Stubbs v. Sargou, 2 Ke. 255;
Morice v. Bishop of Durham, 9 v,
399, and 10 V. 522; Kendal v.

U.T.

Grangor, 5 B. 300.
(& kroyd v. Smithson, 1 B.
503; Spink v. Lewu 3 B.
C C. 355; ’ or becomes in the event
too remote, Mytmwell v. Syden-
ham, 3 Dow, 210.

(m) Hayes v. Kingdome, 1 Ver.
33; Soulthorpe v. Burgess, 1 V.
jun. 92.

(n) Cook v. Huichinson, 1 Ke.
50.

F
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able intention of the grantor was not to confer a benefit (o),
and accordingly looks upon the grantee as a trustee for the
grantor or his representatives.

6. But where the gift is of chattels, it would seem that
an intention to confer beneficially would be presumed, on
the ground of the utter fatuity of the proceeding on any
other supposition (p). But this presumption is, of course,
rebuttable by evidence (g).

7. Where there is a devise to A. upon trust to pay debts
or to answer an annuity, there is a resulting trust of what
remains, after payment of the debts or satisfaction of the
annuity (r).

8. But where (s) one made his will, and thereby gave
51. to his brother (who was also his heir-at-law), and made
and constituted his ‘“dearly beloved wife’” his ‘“sole heiress
and executrix’’ of all his lands and real and personal estate,
to sell and dispose thereof at her pleasure, and to pay his
debts and legacies, it was held, that the wife was entitled
to the real estate for her own benefit, and that there was
no resulting trust to the heir, on the ground that the direc-
tion that the wife should be sole heiress, did in every
respect place her in the stead of the heir-at-law and not as
trustee for him, and that this was ‘“‘rendered plainer by
reason of the language of tenderness and affection which
must intend to her something béneficial, and not what
would be a trouble only;” in addition to which the heir
was not forgotten, but had 57. left him.

9. And so under a devise to A., charged with the pay-
ment of debts and legacies (), or charged with the payment
of a contingent legacy () which does not take effect, there

&) Sculthorpe v. Burgess, sup.;  B. 279; Watson v. Hayes, sup.
and see Hutchins v. Les, 1 At. 447. (c) .Rogera v. Rogers, 3 P. W.
(p) George v. Howard 7 Pr.
(t) K’ny v. Dennison, sup.;
(q) va Cunninghame, 13~ Wood v. Coz, sup.
B.3 (%) ﬂegonwcll v. Sydenkam, 3
(r) K’my v. Dennison, 1 V. & Dow, 10.
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will be no resulting trust, but the whole property will go
to the devisee beneficially, subject only to the charge.

ART. 19.—Resulting Trusts where Trusts declared are
Tllegal.

‘When a person has intentionally vested property in
another for an illegal purpose, then if the trustee
expressly relies () upon the maxim “In pari delicto
potior est conditio possidentis,” the settlor cannot
recover it back (), except in the following cases,

namely,—

a. vahere the illegal purpose is not carried into
execution and nothing is done under it, there is a
locus poenitentise, and the mere intention to effect an
illegal object will not deprive the settlor of the
riggt to the beneficial ownership, to which the
trustee has no honest claim; and there will conse-
quently be a resulting trust in favour of the

settlo%é_ch.

B. ere the effect of allowing the trustee to
retain the property might be to effectuate an un-
lawful object, or to defeat a legal prohibition, 6r
to protect a fraud, equity will, on the ground of
public policy, enforce a resulting trustin favour of
the settlor, so as to prevent the illegal trust being
carried into effect (d).

(a) Haigh v. Kaye, L. R., T
Ch. 469

%) Duke of Bedford v. Coke, 2
. sen. 116; Curtis v. Perry, 6

(@) See ;er Lord Selborne in
Agyerst v. Jenkins, L. R., 16 Eq.
283; and see per Knight Bruce,
L. J., in Reynell v. Spry, where

V. 739; COottington v. Fletcher, 2
At. 166; Brackenbury v. Bracken-
bury, 2 J. & W. 391; Taylor v.
Chester,L. R., 4 Q. B. 309; Ayerst
v. Jenkins, L. R., 16 Eq. 275.

(c) Symes v. Hughes, L. R., 9
Eq. 475; - Childers v. Childers, 1
D. & J. 482; Davics v. Otty, 35
B. 208; Birch v. Blagrave, Amb.
264 ; Platamone v. Staple, G. Coop.
250.

F2

he said, ‘“Where the parties are
not in pari delicto, and where
public policy is considered as ad-
vanced by allowing either y
or at least the more excusable of
the two, to sue for relief, relief is
given to him.” And see also to
same effect, Law v. Law, 3 P. W.
%)3‘,5 ;;1& 8t, John v. St. John, 11
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Irrust.—1. Thus in Symes v. Hughes (¢), the plaintiff,
being in pecuniary difficulties, assigned certain leasehold
property to a trustee with the view of defeating his
creditors, and two and a half years afterwards was adjudi-
cated bankrupt, but obtained the sanction of his creditors,
under sect. 110 of the Bankruptcy Act, 1861, to an arrange-
ment, by which his estate and effects were re-vested in
him, he covenanting to prosecute a suit for the recovery of
the assigned property, and to pay a composition of two and
sixpence in the pound to his creditors, in case his suit
should prove successful. Lord Romilly, M. R., in deliver-
ing judgment, said: ‘“The assignment was made for an
illegal purpose, and it is said that, such being the case,
the court will not interfere. I think the correct answer to
this was given by Mr. Southgate, namely, that where the
purpose for which the assignment was given is not carried
into execution, and nothing is done under it, the mere in-
tention to effect an illegal object when the assignment was
executed, does not deprive the assignor of his right to
recover the property from the assignee who has given no
consideration for it.”

2. 8o, again, the plaintiff, being apprehensive of an
indictment for bigamy (conviction for which involved for-
feiture of property), conveyed his real estate to the defen-
dant, on a parol agreement to retransfer when the difficulty
should have passed over. It subsequently transpired that
the plaintiff was not liable to be indicted, and thereupon
he filed & bill praying for a retransfer of his property;
and it was held, that although there was no express trust,
inasmuch as there was no written proof of it, yet there
was a resulting trust to which the statute did not apply,
and as there was no illegality in fact, but only in inten-
tion, the court ordered the transfer prayed for (f).

" 8. And where a father conveyed the legal estate in pro-

(¢) Supra. (f) Davies v. Otty, sup.
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perty to his daughter, with the intention of thus escaping
from serving as sheriff, but afterwards repented, and paid
the fine, Lord Hardwicke said, I am of opinion that the
conveyance ought not to take effect against his intention
unless he had actually taken the oath’ that he had not the
requisite qualification (g).

4. Where a settlor attempts to settle property so as to
contravene the policy of the law with regard to per-
petuities, such trusts will not only not be carried into
effect, but the person nominated to carry them out is held
to be a mere trustee for the settlor or his representatives.
For the attempt was made either through ignorance or
carelessness, or else with a direct intention to contravene
the law. In the former case, as there would be no delictum,
the usual maxim would not apply. In the latter, equity
would not allow the trustee to retain the property and so
put it in his power to carry out the illegal intentions of the
testator, and to defeat the policy of the law (%).

5. And so again, where land or the proceeds of land is
devised to charitable uses, or is devised to ome who is
under a secret agreement with the testator pledged to
apply it to charitable purposes, then, notwithstanding the
improper intentions of the testator, yet, as the object of
allowing the gift to stand would probably be to effect an
object prohibited by law, there will be a resulting trust in
favour of the testator’s heir-at-law or residuary devisee,
as the case may be (7).

6. But where a father granted land to his son, in order
to give him a colourable qualification to shoot game under
the old game laws, and without any intention of conferring
any beneficial interest upon him, the court would not
enforce any resulting trust in favour of the father, on the

D Coreaiv Bt 5. W, 100, Adbingion % Gormy B
361; Tregomwell v. Sydenham, 3  130; Springettv. Jennings, L. R.,

Dow, 194; @ibbs v. Rumsey, 2 10 Eq. 488; but see Rowbotham
V. & B. 294. v. Dunnett, L. R., 8 Ch. Div. 430.



70 CONSTRUCTIVE TRUSTS.

ground probably, that he and the son were in pari delicto,
and that there would be no detriment to the public in
allowing the son to retain the estate (k). Of course, if
there had been no illegality (if, for instance, & bare legal
estate had been a sufficient qualification), there would have
been a resulting trust (7).

7. Bo in Ayerst v. Jenkins (m), a widower, two days
before going through the ceremony of marriage with his
deceased wife's sister (which ceremony was known to both
parties to be invalid), executed a deed, by which it was
recited that he was desirous of making a settlement and
provision for the lady, and had transferred certain shares
into the names of trustees, upon the trusts thereinafter
declared, being for the separate and inalienable use of the
lady during her life, and after her death as she should by
deed or will appoint. They afterwards lived together as
man and wife until the widower’s death. Some time after-
wards, his personal representative instituted a suit to set
aside the settlement, on the ground that it was founded on
an immoral consideration; but Lord Selborne said, ‘‘Relief
is sought by the representative, not merely of a particeps
criminis, but of a voluntary and sole donor, on the naked
ground of the illegality of his own intention and purpose,
and that, not against a bond or covenant or other obliga-
tion resting in fieri, but against a completed transfer of
specific chattels, by which the legal estate in those chattels
was absolutely vested in trustees for the sole benefit of the
defendant. I know of no doctrine of public policy which
requires or authorizes a court of equity to give assistance
to such a plaintiff under such circumstances. When the
immediate and direct effect of an estoppel in equity against
relief to a particular plaintiff might be fo effectuate an un-
lauful object, .or to defeat a legal prohibition, or to protect a

, &W '3911 y v. Brackenbury, (z) Childers v. Childers, 1 D. &
(m) L. R., 16 Eq. 283.
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fraud, such an estoppel may well be regarded as against
public policy. But the voluntary gift of part of his
own property by one particeps criminis to another, is in
itself neither fraudulent nor prohibited by law; and the
present is not the case of a man repenting of an immoral
purpose before it is too late, and seeking to recall, while
the object is yet unaccomplished (n), a gift intended as
a bribe to iniquity. If public policy is opposed, as it is,
to vice and immorality, it is no less true, as was said by
Lord Truro in Benyon v. Nettlefold (o), that the law in
sanctioning the defence of particeps criminis does so on
the grounds of public policy,—namely, that those who
violate the law must not apply to the law for protection.”

ARr. 20.—Resulting Trusts upon Purchases in Another’s
Name.

‘When real (a) or personal (5) property is taken in the
names of the purchaser a‘ndp otﬁers nerally, or in
the names of others without that ofge the purchaser,
or in one name, or in several, and whether jointly
or successively, there is a prim4 facie presumption
of a resulting trust in favour of the man or men
who, by pa.rof(c) or other evidence, is or are proved
to have advanced the purchase-money (¢) in the
character of purchaser (¢). But this presumption
may be rebutted—

a. By parol (f) or other evidence;

B. By the fact that the person or persoms in
whose name or names the purchase was made was
or were the wife, child or children of the pur-

n) Asin Symes v. Hughes, sup.  Ryall v. Ryall, 1 Atk. 59; Leach
0) 3 M. & G. 102. v. Leach, 10 Ves. 517.
@) Dyer v. Dyer, 2 Cox, 93. (@) Dyer v. y 8up.; Wray
) Ebrand v. Dancer, 2 Ch. Ca.  v. Steele, 2 V. & B. 388.

26; Whesler v. Smith, 1 Gif. 300. ¢) Bartlett v. Pickersgill, sup.
() 29 Car. IL o, 3, s. 8; 7) Rider v. Kidder,10'V. 360.

Bartlett v. Pickersgill, 1 Ed. 515;
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chaser (g), or was or were some person or ns

towards whom he stood in close relationship, and

in loco parentis (%) ; in any of which cases a primé

facie presumption will arise that the purchaser in-

tendes the ostensible grantee or grantees to take
beneficially. But this last presumption is also
capable of being rebutted by evidence, or by sur-
rounding circumstanoces ().

Irrust.—1. If one discharge the purchase-money by
way of loan to the person in whose name the property is
taken, there will be no resulting trust, because the lender
did not advance the purchase-money as purchaser ().

2. Where the purchase-money is advanced partly by
the person in whose name the property is taken, and
pertly by another, then, if they advance it in equal shares,
they will (in the absence of evidence or circumstances
showing a contrary intention (!)) take as joint tenants,
because the advance being equal the interest is equal;
but if in unequal shares, then a trust results to each of
them, in proportion to his advance (m).

8. In Crabbe v. Crabbe (n), & father transferred a sum of
stock from his own name into the name of his son, and of
a broker, and told the latter to carry the dividends to the
son’s account. The father, by a codicil to his will executed
subsequently, bequeathed the stock to another; but it was
held that the son took absolutely, the Master of the Rolls
saying, ‘If the transfer is not ambiguous, but a clear and

(g) Soar v. Foster, 4 K. & J.
lgg 3 Beckford v. Beckford, Loft,
4

(A) Beckford v. Beckford, sup.;
Currant v. Jago, 1 Coll. 261;
Tucker v. Burron,2 H. & M. 515;
Forrest v. Forrest, 13 W. R. 380.

() Tunbridge v. Cane, 19 W. R.
1047; Williams v. Williams, 32
B. 370.

gc) Bartlett v. Pickersgill, sup.,
and see also Adveling v. Knipe, 19

Ves. 441.

(2 See Robinson v. Preston, 4
K. & J. 506; Edwards v. Fashion,
Pr. Ch. 332; Lake v. Gibson, Eq.
Ca. Ab. 290; Bone v. Polland, 24
Bea. 288.

(m) Lake v. Gibson, 1 Eq. C.
;7&.5291; Rigden v. Vallier, 3 Atk.

3

(n),1 M. & K. 511; and seealso
BircRv. Blagrave, Amb. 264,
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unequivooal act, as I must take it on the authorities, for
explanation there is no place; if then it cannot be per-
mitted to explain, still less can it be allowed to qualify
the operation of the previous act. The transfer being held
an advancement, nothing contained in the codicil, nor any
other matter ex post facto, can ever be allowed to alter
what had been already done.” In short, a resulting trust
will not be allowed to arise, merely because a donor
subsequently changes his mind and repents him of his
generosity. )

4. But a declaration made by the father at or before the
date of the purchase is admissible to rebut the presump-
tion, although it might not be good as a declaration of
trust on account of its not being reduced into writing ; for
‘““as the trust would result to the father were it not re-
butted by the sonship as a circumstance of evidence, the
father may counteract that circumstance by the evidence
arising from his parol declaration” (o).

5. Surrounding circumstances may also tend to rebut
the presumption. Thus, where a father, upon his son’s
marriage, gave him a considerable advancement, and
having several younger children who had no provision, he
sold an estate; but 500/. only of the purchase-money being
paid, he took a security for the residue in the joint names
of himself and his said son, and he himself received the
interest and a great part of the principal without any
opposition from the son, as did his executrix after his
death, the son writing receipts for the interest; it was held
that the son took nothing; the Lord Chancellor saying,
‘'Where a father takes an estate in the name of his son it
is to be considered as an advancement; but that is liable
to be rebutted by subsequent acts; so if the estate be
taken jointly, so as the son may be entitled by survivor-
ship, that is weaker than the former case, and still

(0) Williiams v. Williams, 32 B. 870.
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depends on circumstances. The son knew here that his
name was used in the mortgage, and must have known
whether it was for his own interest or only as a trustee
for the father, and instead of making any claim, his acts
are very strong evidence of the latter; nor is there any
colour why the father should make him any further ad-
vancement when he had so many children unprovided
for” (7). The dictum of the learned chancellor, that the
presumption may be rebutted by subsequent acts, cannot
be taken to mean subsequent acts of the father, which are
only admissible against, and not for him (m); but must, it
is apprehended, refer only to subsequent acts of the son
(and only to them when there is nothing to show that the
father did actually intend to advance the son (%)), or to
subsequent acts of the father so acquiesced in by the son
as to raise the presumption that the son always knew that
no benefit was intended him. It is also to be remarked,
that the fact of the father having previously made pro-
vision for the son, would not of f¢self have been sufficient
to rebut the usual presumption, although, taken together
with other circumstances, it is a strong link in the
chain (o).

6. So the relationship of solicitor and client between
the son and the parent has been considered a circumstance
that will, of itself, rebut the presumption of advance-
ment ( p).

7. In Re De Visme (g) it was laid down, that where a
married woman had, out of her separate estate, made a
purchase in the name of her children, no presumption of
advancement arose, inasmuch as a married woman was
under no obligation to maintain her children. But, with

() Pole v. Pole, 1 V. sen. 76 ; uE%ee
Stock v. HcAooy,L R.,15 Eq. 55. (0) perInrdInughbomugh
(m) Reddington v. .Reddmgtcm, 3 3 Ridge, 190.
197. (p) Garrettv. Wilkinson, 2D. &
(w Sodmouth v. Sidmouth, 2 B. 8.2
465 ; E’epwmthopworthLR (q) 2DeG J. &8.17.
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great respect, it is submitted that the true ground for
presuming that a parent intends to advance his child, is
not duty, but natural love and affection. On this point,
the judgment of Vice-Chancellor Stuart in Sayre v.
Hughes (r) is worthy of study. In that case, a widowed
mother, after making her will in favour of her two
daughters, transferred East India Stock which had stood
in her own name into the names of herself and the
unmarried daughter, and died: and the Vice-Chancellor
said, “If stock be found standing in the names of two
persons, the presumption of law is that it is their pro-
perty. But if there be evidence that one of them pur-
chased the stock, and that the name of the other was used
without any consideration proceeding from that person, the
want of consideration induces the court to presume a
resulting trust. The more simple case, and that generally
referred to in the reported decisions, is the case of a
purchase by one person in the name of another. As soon
as you have the fact of the purchase in evidence, and show
that the purchase-money was paid by a person other than
the person to whom the conveyance was made, the fact of
want of consideration almost necessarily creates the pre-
sumption of a resulting trust. In the case, however, of a
father purchasing property in the name of & son, and
having the conveyance made to the son—the father paying
the purchase-money—the circumstance of a relationship
raises a presumption of benefit intended for the son, which
rebuts the notion of a resulting trust. In the case of
Grey v. Grey (s), before Lord Nottingham, there was,
beyond the simple facts of the purchase and the convey-
ance, the fact of the receipt of the profits by the father.
‘Where the conveyance is to one person and the purchase-
money paid by another, the receipt of the profits by the
person who paid the purchase-money, in an ordinary case
strengthens the presumption that he is the beneficial |

(r) L. R., 5 Eq. 876. (s) 2 Bw. 594.
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owner, but in the case of a father and a son this circam-
stance was not enough to rebut the presumption of benefit
to the son. The same doctrine extends to a purchase by a
person in loco parentis. Lord Cottenham in Powys v.
Mansfield (f), commenting upon the meaning of that ex-
pression, said, ‘It means a person in such a relation towards
the individual in question as raises a presumption of an
intention to benefit him.’ It has been argued, that a
mother is not a person bound to make an advancement to
her child, and that a widowed mother is not a person
standing in such a relation to her child as to raise a
presumption that in a transaction of this kind a benefit
was intended for the child. In the case of Re De Visme
it was said, that a mother does not stand in such a
relationship to a child as to raise a presumption of benefit
for the child. The question in that case arose on a peti-
tion in lunacy, and it seems to have been taken for
granted that no presumption of benefit arises in the case
of a mother. But maternal affection as a motive of bounty
is perhaps the strongest of all, although the duty is not so
strong as in the case of a father, inasmuch as it is the duty
of a father to advance his child. That, however, is a
moral obligation, and not a legal one.” His honor then
reviewed the circumstances of the case, in order to see
whether they rebutted the presumption of advancement,
and, finding that they did not, decided in favour of the
daughter.

8. With regard to the presumption of advancement in
favour of persons to whom the purchaser stands in loco
parentis, it has been held that the presumption arose in
the case of an illegitimate child (u), a grandchild when the
Jather was dead (v), and the nephew of a wife who had
been practically adopted by the husband as his child (w).

?) 3 M. & C. 359. v) Ebrandy. Dancer, Ch. Ca. 26.
2 ou) Beckford v. Beckford, Loft, w) Currant v. Jago, 1 Coll. Ch.
. 261.
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But it would seem that the person alleged to have been in
loco parentis must have intended to put himself in the
situation of the person described as the natural father of
the child with reference to those parental offices and -
duties which consist in making provision for a child; and
the mere fact that a grandfather took care of his daughter’s
illegitimate child and sent it to school, has been held to be
insufficient to raise the presumption; Vice-Chancellor Page
‘Wood saying, “I cannot put the doctrine so high as to
hold that if a person educate a child to whom he is under
no obligation either morally or legally, the child is there-
fore to be provided for at his expense” (z).

ARrt. 21.—Profits made by Persons in Fiduciary Positions.
‘Where a person holds, or has the management of
property, either as an express trustee, or as one of
a succession of persons partially interested under a
settlement, or as a R agent or other person
clothed with a fidu character, he must not gain
any personal profit gy avalhng himself of his
position; and if he does 8o, he will be a mere trustee
of such profit for the benefit of the persons
equitably entitled to the property, in respect of
which such profit was gained. _

Trzusr.—1. Thus, in the leading case of Sandford v.
Keech (a), a lessee of the profits of a market had devised
the lease to a trustee for an infant. On the expiration of
the lease, the trustee applied for a renewal, but the lessor
would not renew, on the ground that the infant could not
enter into the usual covenants. Upon this, the trustee
took a lease to himself for his own benefit; but it was
decreed by Lord King, that he must hold it in trust for
the infant, his lordship saying, ¢ If a trustee, on the refusal

(z) Tucker v. Burron, 2 H. & (@) Sel. Ch. Ca. 61.
M. 515; 11 Jur., N. 8. 625.
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to renew, might have a lease to himself, few trust estates
would be renewed to cestuis que trust.”

2. And so also a tenant for life of leaseholds (even though
they be held under a mere yearly tenancy (3) ), who claims
under a settlement, cannot renew them for his own sole
benefit; for he cannot avail himself of his position, as the
person in possession under the settlement, to get a more
durable term, and so to defeat the probable intentions of
the settlor, that the lease should be renewed for the benefit
of all persons claiming under the settlement (¢). And upon
similar grounds, if a tenant for life accepts money in con-
sideration of his allowing something to be done which is
prejudicial to the trust property (as for instance the
unopposed passage of an act of parliament sanctioning a
railway), he will be & trustee of such money for all the
persons interested under the settlement (d).

3. The same principle applies to mortgagees (e), joint
tenants (f), partners (g), and owners of land subject to a
charge (A).

4. So directors of a company, cannot avail themselves
of their position to enter into beneficial contracts with the
company (¢); nor can they buy property, and then sell it
to the company at an advanced price. So promoters of a
company hold a fiduciary relation towards the company (%).
Directors cannot receive commissions from other parties,

Eyre v. Dolphm,ZB & B.
290; Mill v. Hill, 3 H. L. C.
828; Yew v. Edwards, lD &J.
698 James v. Deane, su

(d)PokvPok 2Dr & 8.

5) Rushworth’s case, Free. 18.
J) Palmer v. Young, 1 Ver.

(y) Featherstonhaughv. mewk
17 V 311; Clegg v. Fishwick,
M & G 294 Bell v. Barnett, 21
‘W.R. 119; ‘but as to pa.rtnets
see Doan v. MacDowell, L. R., 8

ibg James v. Deane, 15 V. 236

Ch. Div. 345.

h) Jackson v. Welsh, L. & G.
t. lunket 346; Winslowv. I&glw
2 B. & B. 196; Webb v. Lugar, 2
Y. & C. 247.

( Great Luxembourg Rail. Co.

agnay, 26 B. 586; Aberdeen
.Ratl Co. v. .Béacl;; 1Maoq461
Flanagan v. Rail. Co., 19
L. T., N. 8. 345.

&) H;tclwm v.
& M. 160; Fawcett v. Whitehouse,
$bid. 132; Beck v. Kantorowics, 3
K. &J. 230 Bagnall v. Carlton,
L. R., 6 Ch. ' Div. 371.,

Congreve, 1 R.
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on the sale of any of the property of the company (7), and
generally they cannot deal for their own advantage with
any part of the property or shares of the company (m).

5. Agents come under the same principle (n). Thus,
where A., being aware that B. wished to obtain shares in
a certain company, represented to B. that he, A., could
procure a certain number of shares at 3/. a share, and B.
agreed to purchase at that price, and the agreement was
carried out; but B. afterwards discovered that A. was in
fact the owner of the shares, having just previously bought
them for 2. a share; it was held that A. was an agent for
B., and must be ordered to repay to B. the difference
between the price given by B., and that given by A. for
the shares (o).

6. So a solicitor who purchases property from a client,
must, if the sale be impeached, not only show that he
gave full value forit, but also that the client was actually
benefited by the transaction. And persons who subse-
quently purchase from the solicitor with notice of the
transaction are under a similar liability (p).

Az, 22.—General Equitable Claims.

In every case (not coming within the scope of any of
the preceding articles) where the person in whom
real or personal property is vested, has not the
whole equitable interest therein, he is pro tanto a
tmsteee?or the persons having such other equitable
interest (a). -

(?) Gaskell v. Chambers, 268 B. (a) This article, doubtless, in-
. cludes all those relating to con-
(m) York, &c. Co. v. Hudson, structive trusts which have pre-
16 B. 485. ceded it, but as it would be a
(m) Morrett v. Paske, 2 At. 64; quite endless task to enumerate
Kimber v. Barber, L. R., 8 Ch. every kind of constructive trust,
56. for they are, as has been truly
o) Kimber v. Barber, sup. said, conterminous with equity
g) sﬂg)lmm v. Spencer, 2 Jur.,  jurisprudence, I have thought
. 8. 865.

N, it better to call special attention
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 Irvust.—1. Thus, where®a binding contract is entered
into between two persons for the sale of property by one
to the other, then, in the words of Lord Cairns, in Skaw v.
Foster (b), ‘“There cannot be the slightest doubt of the
relation subsisting in the eye of a court of equity between
the vendor and the purchaser. The vendor is a trustee of
the property for the purchaser; the purchaser is the real
beneficial owner in the eye of a court of equity of the pro-
perty, subject only to this observation, that the vendor
(whom .I have called a trustee) is not a mere dormant
trustee; he is a trustee having a personal and substantial
interest in the property, a right to protect that interest,
and an active right to assert that interest if anything
should be done in derogation of it. The relation therefore
of trustee and cestui que trust subsists, but subsists subject
to the paramount right of the vendor and trustee to protect

his own interest as vendor of the property.” He is, how-
ever, only trustee pro tanto, and his duties are strictly matter
of contract (c).

2. In the converse case, where the vendor has actually
conveyed the property, but the purchaser has not paid the
purchase-money, or has only paid part of it, the vendor
has a lien upon the property for the unpaid portion (d);
and the purchaser will hold the estate as a trustee pro
tanto, unless by his acts or declarations the vendor has
plainly manifested his intention to rely, not upon the
estate, but upon some other security, or upon the personal
credit of the individual (¢). A mere collateral security will
not, however, suffice(f); but where it appears that a bond,
covenant, mortgage or annuity was itself the actual con-
to those classes which are most Kwoz v. Gye, L. R., 5 H. L. 656;
important, and to bring all others but see Smith v. Earl Egmont,
within one sweeping general L. R., 6 Ch. Div. 469.

clause. (@, { Mackreth v. Symmons, 1
(%) L. R., 56 H. L. 338; Eor? . Ca. 295.
gl.Eymmt v. Smith, L. R., 6 Ch. ?) Ibid.
iv. 476. . f) Collinsv. Collins, 31 B. 346;
(o) See per Lord Westbury in  Hughes v. Kearney,18ch. & L. 134.
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sideration—the thing bargained for—and not a mere col-
lateral security for the purchase-money(g), there will be no
lien, and consequently no trust.

3. It need scarcely be pointed out that a mortgagor, in
the case of an equitable mortgage, is pro tanto a trustee
for the mortgagee; for even where there is no written
memorandum, a deposit of title deeds is of itself evidence
of an agreement for the mortgage of the property () ; and
in accordance with the maxim, that equity regards that as
done which ought to be done, the mortgagor holds the
legal estate in trust to execute a legal mortgage to the
mortgagee.

4. Upon the death of a mortgagee, the mortgaged
property (if assured to him in fee) descended at law,
previous to the Vendor and Purchaser Act 1874, to his
heir; but being in reality only a security for money, it
equitably belonged to his personal representatives, and
the heir was, therefore, held to be a trustee only for the
administrators or executors of the mortgagee (z).

5. So a mortgagee in possession is constructively a
trustee of the rents and profits, and bound to apply them
in a due course of administration (£). But there has been
considerable conflict of opinion as to the extent of his re-
sponsibility. For instance, it has been held that he is
liable, even after transferring the mortgage without the
mortgagor’s consent (!); but this decision has been ques-

(9) 1 Lead. Ca. 317; Buckland
v. Pocknell, 13 Sim. 499; Parrott
v. Sweetland, 3 M. & K. 655;
Dizon v. Gayfere, 21 B. 118;
Dyke v. Rendali, 2 D. M. & G.
209; and see Re Brentwood Brick
and Coal Cv., L. R., 4 Ch. Div.
562.

(k) Russellv. Russell, 1 Lead. Ca.
674; Ex parte Wright,19 V. 258 ;
Pryce v. Bury, 2 Dr. 42; Ferris
v. Mullins, 2 Sm. & Gif. 378;

U.T.

Ez parte Moss, 3 D. & 8. 599.

(§) Thornborough v. Baker, 2
Lead. Ca. 1030. But see 37 &
38 Vict. c. 78, ss. 4, 5.

(k) Lew.169; Coppring v. Cooke,
1 Ver. 270; Bentham v. Haincourt,
Pr. Ch. 30; Parker v. Caleraft, 6
Mad. 11; Hughes v. Williams, 12
V. 493; Maddocks v. Wren, 2
Ch. Rep. 109.

3 () Venables v. Foyle, 1 Ch. Ca.

G
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tioned, and, it is respectfully apprehended, rightly so (m).
In another case, it was said that a mortgagee in posses-
sion who, after the mortgagor’s death, bought up the
widow’s right to dower, was obliged to hold it in trust for
the heir, upon his paying the purchase-money(n); and
although this case has called forth much comment (o), it is
difficult to distinguish it in principle from the class of cases
treated of in the last article.

6. Upon similar principles, & court of equity converts a
party who has obtained property by fraud ¢ into a trustee
for the party who is injured by that fraud; but that, being
a jurisdiction founded on personal fraud, it is incumbent
on the court to see that & fraud, or malus animus, is proved
by the clearest and most indisputable evidence; it is im-
possible to supply presumption in the place of proof” (p).

(m) Lew. 169; and oconsider Amold v. Gamer, 2 Ph. 231;
Ringham v. Lee, 16 Sim. 400. Mathison v. Clarke, 3 Dr. 3.

(n) Baldwin v. Bannister, cited () Per Lord Westb: in
in Robinson v. Pett, 3 P. W. 251.  McCormick v. Grogan, L. R., 4

(0) Dobson v. Land, 8 Ha. 330; H. L. 88.
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Division III
THE ADMINISTRATION OF A TRUST.

Sus-p1v. I.—PRELIMINARY.
AgxrT. 23. Fit Persons to be appointed Trustees.
»s 24. Disclaimer of a Trust.
s 25. Acceptance of a Trust.

Sus-prv. II.—THE ESTATE oF THE TRUSTEE.

ART. 26. Where the Trustee takes any Estate.
sy 21. The quantity of Estate taken by the Trustee.
s 28. Devolution of the Trustee’s Estate.
v 29. Devise of the Trustee’s Estate.
sy 80. Bankruptey of the Trustee.
5 31. The incidents of the Trustee’s Estate at Law.
ss  82. Failure of Cestuis que trust.

Sus-prv. III.—THE TrusTEE’s DUTIES.

Agrr. 33. Must exercise reasonable Care.
sy 4. Must hand Trust Property to the right Person.
sy 3b. Must not in general depute his Duties.
sy 36. Must obey the Settlement.
sy 7. Must not favour particular Cestuis que trust.
sy 8. Must not set up jus tertii.
sy 39. Investment of Trust Funds.
sy 40. Should be ready with Accounts.
sy 41, Must not make Personal Profit out of Trust Property.
sy 42. Must in general act gratuitously.

Sus-prv. IV.—TrE TrUSTEE'S PoWERS.

ART. 43. General Authority. J
sy 44. Implied Powers in recent Settlements.
sy 4b. Delegation of Powers.
s 46. Suspension of Powers by Suit.

Sus-p1rv. V.—THE AUTHORITY OF THE CESTUIS QUE TRUST.

ART. 47. In a simple Trust.
sy 48. The Authority of one out of several in a Special Trust.
s 49. The Authority of all in a Special Trust.

Sus-prv. VI.—THE DEATH, RETIREMENT, OR REMOVAL OF
A TRUSTEE.
ARr. 50. Survivorship of the Qffice.
v B1. Devolution of the Office on death of Survivor.
v B62. Devise of the Office.
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ART. 53. Retirement or Removal from the Office.
sy b4. Appointment of new Trustees by the Court.

sy 00. Express power to appoint new Trustees.

Sus-prv. VII.—TEE ProTECTION AND RELIEF ACCORDED

10 TRUSTEES.
A=T. 56. Reimbursement.
sy B7. Protection against acts of Co-trustees. .
s 8. Not bound to pay to Persons claiming through Cestui que trust
without notice.
9 09. Concurrence of or Release by Cestuis que trust.
ss 60. Laches of Cestuin que trust.
s 61. Entitled to be indemnified by gainer by breach of Trust.
s 62. Right to Discharge.
sy 63. Advice of a Judge.
sy 64. Instituting ddministration Suit.

Sus-pIvisioN I.—PRELIMINARY.

ART. 23.—Who are Fit Persons to be appointed Trustees.

EvEry person who can hold property, may have pro-
perty vested in him as trustee ; but where the trust
18 & special trust, he can only execute it, where he is,
in the eye of the law, competent to exercise discre-
tion ().

Iuzust.—1. An infant may be appointed a trustee, for he
is capable of holding property, but he cannot properly
carry out a special trust during his minority. In King v.
Bellord (b), V.-C. Page Wood said: ‘The contest arises
thus: a testator having chosen to devise estates upon
trusts requiring discretion as to the expediency, as to the
time, and as to the manner of a sale, to three persons, one
of whom is an infant, the question is, whether a contract for
sale entered into by those three trustees is a valid contract
which the court, can specifically perform. There can be no
doubt that if a man by his will gives an infant a simple
power of sale without an interest, the infant may exercise
i, It is to be observed that all the cases relied on
with reference to powers, have gone upon the principle,

(@) King v. Bellord, 1 H. & M. (&) Sup. ; but consider Re Oard-
343. ro0ss, L. R., 7 Ch. Div. 728.
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that the infant in executing the power is a mere conduit
pipe; so that when the estate is created, the infant is
merely the instrument by whose hand the domor acts (c).
This principle fails altogether to reach the case of a devise
in trust to an infant. It is not in the power of a testator
to confer upon an infant that discretion which the law does
not give him, although he may make the infant his hand—
his agent—to execute his purpose. He cannot give an
estate to an infant, and say that he may sell it, when the
law says that he cannot do so.” An additional objection
to making an infant a trustee consists in the fact that he
cannot be made liable for a breach of trust arising from
negligence (d), although he would seem to be liable for
actual fraud if it can be shown that he had sufficient ability
to contrive a fraud (e). .

2. An alien may, since the passing of the statute 33 &
34 Vict. c. 14, hold real estate, and may therefore (it is ap-
prehended) be either a settlor or a trustee. Prior to that
act he could purchase lands for an estate of freehold, but
could not take them by operation of law, as, for instance,
by descent or jure mariti (f); and even if he took them by
purchase he was liable to be ousted by the crown on inqui-
sition found, and could not make a good title. Thus, in
Fish v. Klein (g), a testator devised and bequeathed the
residue of his real and personal estate to his wife and one
Klein (an alien) upon trust to sell the same. The estate
was sold for 60,000/, but doubts having arisen as to
Klein’s capacity to convey the estate to a purchaser, the
matter came before the court; and the then Master of the
Rollssaid : “ The estate being out of Klein, it is impossible
to consider his alienee in any better situation as to title
than Klein himself.”” No doubt, however, the crown could

(GEEI TRl ) DR W
Russ. 324 son, 26 B. 177.

()Evroyv Nicholas, 2 Eq. Lew. 26.
Ca. Ab. 489; Stikeman v. Daw- ((_{))2Mer. 431,
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have made a good title, and could have executed the
trust (), but there would seem to be no means of forcing
the crown to execute a trust (s); although, it is apprehended,
that practically, by means of a petition of right, the crown
would be as amenable to the court in this matter as an
individual.

3. A married woman may undoubtedly be a trustee (%),
but she is not a desirable person for the office. No doubt
she can exercise powers collateral, or in gross, or appen-
dant (?) ; but she can only execute a trust to sell, unaccom-
panied by a power of appointment, with her husband’s
consent and joinder; for not only is he the party liable(m),
but as she takes a mere legal estate, she takes it subject to
her legal disabilities and incidents(n); and it is appre-
hended, that even where there is a power vested in her to
sell, she would not be capable of entering into & binding
contract to execute the power, as it is no question affecting
her separate estate (o).

ARrt. 24.—Disclaimer of a Trust.

No one is bound to accept the office of trustee (a).
Both the office and the estate may be disclaimed
before acceptance, either by deed (3) or (save in
the case of a married woman, who must disclaim by

deed (c) ) by doing an act which is tantamount to a
disclaimer (). e disclaimer should be made
(4) Lew. 29. (a) Robinson v. Pett, 2 Lead. Ca.

(3) Paulett v. Att.-Gen. Hard.

467; Hodgev. Att.-Gen.3Y. &C.
342.

k) Smith v. Smith, 21 B. 385.
21) Godolphin v. Godolphm, 1V.
sen. 21.
'm) Smith v. 8mith, 21 B. 385.
D 150
very v. Grifin, L. R.,
Eq. 607.

(b) Stacey v. Elph, 1 M. & K.

c)S&Qth c. 108, 8. 7.

a) Stacey v. Elph, sup.; Town-
son v. Tickell,3 B. & A. 31; Beg-
bie v. Crook, 2 B. N. C. 70; Bing-
ham v. Clanmorris, 2 Moll. 253;
1212;7 see Re Ellison, 2 Jur., N. S.
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within a reasonable period, having regard to the
circumstances of the particular case (e).

Irrust.—1. Thus, even though a person may have agreed
in the lifetime of a testator to be his executor, he is still
at liberty to recede from his promise at any time before
proving the will (f).

2. A prudent man will of course always disclaim by deed,
in order that there may be no question of the fact; but a
disclaimer by counsel at the bar is sufficient(g); and in
Stacey v. Elph (k), where a person, named as executor and
trustee under & will, did not formally renounce probate
until after the death of the acting executor, nor formally
disclaim the trusts of the will, but purchased a part of the
real estate, and took a conveyance from the tenant for life
and the heir-at-law fo whom the estate must have descended
on disclaimer of the trust, it was held that he had by his
conduct disclaimed the office and estate of trustee under the
will ; and Sir J. Leach, M.R., said : *In this case there is
no ambiguity in the conduct of the defendant; he never
interfered with the property, except as the friend or agent
of the widow ; and it is plain from the confidence which the
testator appears to have placed in him by his will that he
was a particular friend of the family. . . . . It is true he
never executed a deed disclaiming the trust, but his con-
duct disclaimed the trust; in the purchase of the small
real estate made by him, he took by feoffment from the
widow and eldest son of the testator, in whom the estates
could only vest by the disclaimer of the trustee.” In Re
Ellison’s Trusts (k), however, Sir W. Page Wood, V.-C,,
expressed some doubt whether a freehold estate could be
disclaimed by parol, or otherwise than by deed; but his

(¢) See Doe v. Harris, 16 M. & (f) Doyle v. Blake,2 Sch. & L.
‘W. 622; Paddon v. Richardson, T  239.
D. M. &G. 563; James v. Frear- (9) Foster v. Dawber, 8 W. R.
son, 1Y. & C. C. C. 370. 646.
(Io) Supra.
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honour’s attention does not appear to have been called to
Stacey v. Elph, and as the case was only an unopposed
petition for the appointment of new trustees, it can hardly
be taken as an authority against the rules above laid
down.

ARrt. 25.—Acceptance of the Trust.

A person may accept the office of trustee expressly,
or he may do so constructively, by doing such acts
as are only referable to the cha.racter of trustee or
executor (@), or by long acquiescence.

Trrust.—1. A trustee expressly accepts the office, by exe-
cuting the settlement (5), or by making an express declara-
tion of his assent (c).

2. Permitting an action concerning the trust property to
be brought in his name(d), or otherwise allowing the
trust property to be dealt with in his name (¢), is.such an
acquiescence as will be construed to be an acceptance of
the office.

8. So, where the office of executor is clothed with cer-
tain trusts, or where the executor is also nominated the
trustee of real estate under a will, he is construed to have
accepted the office of trustee if he takes out probate to the
will (£); and acceptance of the trusts of a will is construc-
tive acceptance of the office of trustee of estates, devised
thereby, of which the testator was trustee (g).

4. In Conyngham v. Conyngham (h), one Coleman was
appointed trustee of a will, but he never expressly ac-
cepted the appointment. One of the trusts was in respect

( Spence, 918. (2 James v. Frearson, 1 Y. & C.
Buokendge v. Glasse, 1 Cr.
& }lucklowv Fuller, Jac. 198;

(c) .Docv Harris, 16 M. & W.  Ward v. Butler, 2 Moll. 533.
b117. (g ).Rc}’erry,20nrt 656; Brooke
?) Montford v. Cadogan, 17 V. v. Haynes, L. R., 6 Eq. 25.

48 () 1 V. sen. 522.
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of the rents of a plantation then in lease to the testator’s
son. Coleman acted as the agent of the son, who was
also heir-at-law, and received the rents of the estate from
him. It was held, that by so interfering with the trust
property, he could not repudiate the trust, and say that he
merely acted as the son’s agent. He received the property
from the person who was nominally to have remitted the
rents, and it was incumbent on him, if he would not have
acted as trustee, to have refused, and not to leave himself
at liberty to say he acted as trustee or not. It is, however,
not every interference with trust property which will be
construed as an acceptance of the office of trustee: for if
such interference be plainly (not ambiguously) referrible to
some other ground, it will not operate as an acceptance (s) ;
nor will merely taking charge of a trust until a new trustee
can be found, be, of itself, a constructive acceptance ().

5. Where a trustee, with notice of the trust, has indulged
in a passive acquiescence for some years, he will be pre-
sumed to have accepted it, in the absence of any satisfactory
explanation (7).

(i) Stacey v. Eiph, 1 M. & K. 1) Wise v. Wise, 2 J.-& Lat.
195; Dove v. Everard, 1 R. & M.  412; Re Uniacke, 1 J. & Lat. 1;

281; Lowry v. Fulton, 9 8im. 116.  Re Needham, 8. 34.
(k) Evans v. John, 4 B. 35.
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SUB-DIVISION II.
TaE EsTATE OF THE TRUSTEE AND ITS INCIDENTS.

ART. 26.—Cases in which the Trustee takes any Estate.

a. Where the trust is a simple trust, and the trust
property is of freehold tenure, then, in consequence
of the Statute of Uses, the trustee takes no estate
unless the property be limited o Ais use, or unless
there be a clear intention to vest an estate in him.
But where the trust is a special trust the statute
does not a; Eply, and the trustee will take an estate.

8. Where the trust property is of copyhold or
leasehold tenure, or ls pure personalty, the Statute
of Uses is inapplicable, a.ndpe the trustee takes the
legal estate, whether the trust be simple or special.

Irrust.—1. Thus, where a freehold estate is limited to
trustees, and the words used are ‘in trust to pay to” a
specified person the rents and profits, there the trustees take
the legal estate, because they must receive before they can
make the required payments. But where the words are
“in trust to permit and suffer A. B. to take the rents and
profits,”” there the use is divested out of them and executed
in the party, the purposes not requiring that the legal
estate should remain in them (a).

2. Where, however, the trustees are to permit and suffer
the cestui que trust to receive the net or clear rents and
profits, the trustees take the legal estate, it being presumed
that the trustees are to take the gross rents, and after pay-
ment of outgoings, to hand over the nef rents to the cestui
que trust (5).

(¢) Per Parke, J., Barker v. (8) Barker v. Greenwood, sup. s
Gresnwood, 4 M. &W429.Dac White v. ParkcrlegNC
d. Lmutarv Biggs, 2 Taunt, 109; 573; Shapland v. Smith, 1 Bro.
Doe v. Boiton, 11 A. & E. 188. C. C. 75.
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3. 8o, again, where the trustees are to exercise any con-
trol or discretion they take an estate; as, for instance,
where the cestui que trust is empowered to give receipts for
the rents with the approbation of the trustees(c), or the
trust is for the separate use of a married woman, who con-
sequently requires protection, the trustees take the legal
estate (d); at all events, where the trust is created by will.
But where it is created by deed, it would seem that the
common law courts, not recognizing the separate estate of
a feme couvert, would (at all events before the Judicature
Act, 1873) have held that such a trust was a simple trust,
and therefore came within the Statute of Uses (e).

4. Where property is devised to trustees charged with
payment of debts, and subject thereto in trust for A., there,
as the trustees are not directed f0 pay the debts, they have
no duties, and consequently, take no estate ().

5. Where the language is ambiguous, and may be read
either as implying a simple or a special trust, the question
must be determined according to the general rules of con-
struction. Thus, the words ‘“to pay or permit him to re-
ceive” would, if contained in a deed, create a special
trust, inasmuch as of two inconsistent expressions in a
deed the first prevails; whereas the same words occurring
in a will would create a simple trust, as the testator’s last
words are preferred (g).

6. In Houston v. Hughes (k), it was held that, notwith-
standing the Statute of Uses, under a devise of freeholds
and copyholds to A. and his heirs, in trust for B. and his
heirs, the circumstance that A. took an estate in the copy-
holds was an argument in favour of an intention that he
should take the legal estate in the freeholds. It is, how-

(¢) Gregory v. Henderson, 4 H. & C.167.

Taunt. 772. f) Kenrick v. Lord Beauclerk,
(@) Harton v. Harton, 7 T. R. 3 B. & P. 175.

652. (9) Doe v. Biggs, 2 Taunt.
¢) Williams v. Waters, 14 M. 109

& W. 166; seo Nash v. Allen,1 (k) 6 B. & C. 403.
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ever, apprehended that a similar limitation in a deed would

be construed far more strictly.

ARrT. 27.—The Quantity of Estate taken by the Trustees.

‘Whenever a trust is created a legal estate sufficient
for the execution of the trust is, if possible, implied ;
but the Jegal estate limited to the trustee is not

carried further than the complete execution of the
trust necessarily requires (#). In applying this rule,
the following principles are of importance :—

«. Deeds are construed strictly, and take effect
acoording to their strict legal meaning, unless the
very object and intention of the instrument would
be defeated by such a construction (5).

B. Wills are construed loosely, and although no
estate or an insufficient estate be expressly given to
trustees, the legal estate is impliedly vested in them
as long as the execution of the trust requires it,
and (ttnl)ess there are recurring trusts (¢) ), no
longer (d).

'Ee A devise to trustees and their heirs, prim4 facie
passes the fee simple (¢) (and if the trusts by their
nature extend over an indefinite period that pre-
sumption is irrebutable (/) ); but if a less estate
would certainly enable the trustees to fulfil all the
trusts, and it can be pointed out on the face of the
settlement what other estate the trustees can take,
but not otherwise, the priméa facie absolute nature

of the gift is destroy

a) Lew. 189.

b) Venables v. Morris, TT. R.
342; Wykham v. Wykham, 18 V.
395; Colemorev. Tyndall,2Y. &J.
605; and see Re Bird, L. R.,
8 Ch. Div. 214, where the word
‘‘heirs’’ was omitted, but it bemg
necessary that the trustees shoul
take the fee, the settlement was
ordered to be rectified by adding
the word.

and the trustees take such

(% S8ee Harton v. Harton, 7
T. R. 652.

(@) Doe v. Nicholls, 1 B. & C.
336; Watson v. Pearson, 2 Ex.
681; Bush v. Allen, 5 Mod. 63;
Doe v. H’m%, 6 A. & E. 206.

(¢) Per iams, J., Doe v.
Davies, 1 Q. B. 430; and see
Blagrave v. Blagrave, 4 Ex. 550.

(/) 1b., per Patteson, J.
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an estate only as is sufficient for the execution of
the trust (9). Provided, that where the settlement
is a will made since the passing of the Wills Act,
and the trust property is real estate, no indefinite
chattel interest, and no freehold with an indefinite
chattel interest sudpera.dded, can be implied or ex-
ressly given ; and where such estates would have
n previously implied, or where there is no
cestui que trust for life, or where there is one, but
the trusts may continue beyond his life, in every
such case the trustee takes the fee simple, or other
the whole estate or interest which the testator could

dispose of (k).

Iurust.—1. In Colemore v. Tyndall (¢), under a settle-
ment, lands were limited to the use of A. for life, and after
his death to the use of B. and his heirs during the life
of A. to support contingent remainders, remainder to the
use of C. for life, remainder to the same B. and his heirs

(9) I%.; and see per Erle, J.,
Poad v. Watson, 6 E. & B. 606;
and erally as to the rule, see

essel, M. R., Collier v. Wal-
ters, L. R., 17 Eq. 262.

(%) This proviso is intended and
believed to give the effect of the
30th and 31st sections of the
‘Wills Act, 1 Vict. c. 26. By the
first of these sections it is en-
acted that where any real estate
(other than or not being a pre-
sentation to a church) be
devised to any trustee or executor,
such devise shall be construed to
pass the fee simple, or other the
‘whole estm or interest m&:
testator power to di
by will, in such real estate,
unless a definite term of years
absolute or determinable, or an
estate of freehold, shall be given
to him expressly or by implica-
tion. The 31st section enacts,
that where any real estate shall
be devised to a trustee without
any express limitation of the es-

tate to be taken by such trustee,
and the beneficial interest in such
real estate, or in the m:il:na
rents and pro&)fa thereof, e
not be given to any person for
life, or shall be given for life,
but the purposes of the trust
may continue beyond the life of
sno{ person, such devise shall be
construed to vest in such trustee
the fee simple or other the whole
estate which the testator
had power to dispose of by will,
an‘:i noltle an estate ((lyfewtxh?minable
when t| e trust
shall be slamrpmhsﬁed Both these
sections have been subjected to
much criticism, and even now
their meaning is by no means
clear (see Lew. 195; Sug. R. P.
Stats. 380; 2 Jar. Wills, 296;
Hawking’s Wills, 30); but it is
apprehended that the effect of
the 30th section is as above

stated.
(i) 2Y.&J. 605; and see also
Cooper v. Kynock, L. R., 7 Ch. 398.
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during the life of C. to support contingent remainders, re-
mainder to the first and other sons of C.in tail male,
remainder to divers other uses, remainder to the said B.
and his heirs (without saying during the life of the tenant
for life) to support and preserve contingent remainders,
with divers remainders over. The question arose whether,
under the last limitation to B. and his heirs, he took the
fee simple, or whether he only took that which was neces-
sary for the purpose of the trust, namely, an estate pur autre
vie; but the court held that it was not a sufficient ground
for restricting an estate limited in a deed to a trustee and
his heirs to an estate for life, that the estate given to the
trustee seemed to be longer than was essential to its pur-
pose; and the Lord Chief Baron, quoting from the judg-
ment of Lord Chief Justice Willes in Parkhurst v. Smith,
said: ¢ Though the intent of the parties be never so clear,
it cannot take place contrary to the rules of law, nor can
we put words in a deed which are not there, nor put a
construction on the words of a deed directly contrary to the
plain sense of them; but where the intent is plain and
manifest, and the words doubtful and obscure, it is the duty
of the judges to endeavour to find out such & meaning in
the words as will best answer the intent of the parties.”
And the Lord Chief Baron also said: ¢ As to the notion
that whenever an estate is limited to a person professedly
as a trustee, he shall, whatever terms may be used, take
only the estate requisite to enable him to perform his trust,
and this though of a freehold, and in a deed, I do not find
it supported by any authority, nor even by any dictum.”

2. On the other hand, where by will the rents of certain
lands are directed to be paid to a married woman by the
testator’s executors, there is an implied devise to the
executors of such an estate in the land as will enable them
to execute the trust (k).

8. Bo if land be devised to trustees without any words

(k) Bush v. Allen, 5 Mod. 63.
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of limitation, and they are expressly directed to sell (),
or impliedly authorized to do so(m), certainly or con-
tingently (n), or are authorized to lease indefinitely or to
mortgage (o), or to do any other act which requires the
complete control over the property (p), the trustees will
take (and even before the Wills Act would have taken) an
estate in fee simple, or other the whole estate which the
testator could dispose of.

4. But where there are recurring trusts which require
the legal estate to be in the trustees, with intervening
limitations, which taken alone would vest the legal estate
in the persons beneficially entitled, and there is no repeti-
tion before each of the recurring trusts of the gift of the
legal estate to the trustees, the legal estate is held to be in
the trustees throughout, and the intermediate estates are
equitable and not legal(¢). To show the importance of
this principle, it is well to refer to the leading case of
Harton v. Harton (r), where the limitations were to trustees
in trust for A. for life for her separate use, remainder to
the heirs of her body, remainder to B. for life for her
separate use, with remainder to the heirs of Aer body.
Here the separate use gave the trustees an estate during
A.’s life and also during B.’s life; but had it not been for
this last trust, they would not have taken the legal estate
during the intermediate trust in favour of the heirs of A.’s
body. As, however, there was a recurring trust they did
so; and, therefore, as the estate of A., and the estate given
to the heirs of her body, were both equitable estates, the
rule in Shelley’s case applied and A. took an estate tail.

(%) Shaw v. Weigh, 2 Str. 798;  84; but see Heardson v. William-
Bagshaw v. Spencer, 1 V. 144; son, 1 Ke. 33; Ackland v. Lutley,
Watson v. Pearson, 2 Ex. 581. 9A. &E. 879.

(m) Gibson v. Lord Montfort, 1 ) Villiersv. Villiers, 2 Atk. 72.

q) Harton v. Harton, sup.;
Hawkins v. Luscombe, 2 Sw. 391;
Cadogan v. Ewart,7 Brown v. WlutcwaySHa 145
A. E 636 Watm; v. Pearm, Toller v. Atwood, 16 Q. B. 929.
sup.; Doe v. Willan, 2 B. & AL (r) Supra.
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5. In Collier v. Walters (s) & testator by will, dated in
1827, had devised his estate to trustees and their heirs
upon trust that they and their heirs should stand seised of
the same during the life of W. C., and also until the whole
of the testator’s debts and the legacies thereinafter men-
tioned were paid, upon trust to let the same and apply the
rents in discharge of his debts, after payment of which,
they were to apply the rents in payment of legacies, and
finally hold the property upon trust to pay the rents to
'W. C. and his assigns during his life; and after the de-
cease of W. C. and payment of the debts and legacies and
all expenses, the testator devised the property to the heirs
of the body of W. C., with remainders over. In 1830, the
debts and legacies being paid, the trustees conveyed the
estate to W. C. for life, who shortly afterwards, relying on
the rule in Shelley’s cage, suffered a common recovery and
barred the entail. Upon his right to do this coming in
question Bir Geo. Jessel, M. R., said : ‘ The first observa-
tion to make upon this will is this, that there is a gift to
trustees and their heirs, and that the trustees and their
heirs are to stand seised (they get legal seisin of something,
and it was not denied that they must get an estate of free-
hold of some kind or other) ‘for and during the term of
the natural life of my brother William, and also until the
whole of my just debts and all interest due thereon have
been paid.” Now the rule is this, that trustees under a de-
vise to them and their heirs prima facie take a fee. . .
Now this kind of case was again considered in Poad v.
Watson (t), and there Mr. Justice Coleridge puts the rule
in this way, ‘The paramount rule is to look to the in-
tention as appearing on the whole will. But there are
secondary rules, one of which is that the words of devise
to trustees and their heirs are to have their natural effect
to give & fee simple, unless something shows that it is cut
down to an estate terminating at some time ascertained at

(s) Supra. (¢) Supra.
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the time of the testator’s death. If no precise period for
the termination can be shown, it remains an estate in fee.’
Then Mr. Justice Erle says: ‘These are words clearly
meaning that the testator gave the trustees a fee simple;
but if a less estate would certainly enable the trustees to
fulfil all the trust, the fee simple would be cut down to that
estate.” . . . . That rule is therefore a rule which I think
is clearly and fairly settled by authority, and should govern
me in construing this will. Now there is another rule
which may be collected from all the authorities, that you
cannot cut down the estate in fee simple unless you can
point out on the face of the will what less estate the trustees
take. Upon that there is immense difficulty here.” Com-
menting upon the various suggestions of counsel, his lord-
ship continued :  The first, that they took an estate for life
with a chattel interest superadded, clearly will not do. . . .
If you are to imply a chattel interest from a gift to the
trustees upon trust to pay debts and legacies, the chattel
interest will be implied from the moment of the testator’s
death; and it is impossible, therefore, to hold that they
took during the life of 'W. C., and then took a superadded
estate by implication upon trust to pay debts and legacies.
Then, as regards the concurrent chattel interest and life
estate, did anyone ever hear of such a thing as taking a
chattel interest and a freehold estate together? . . ...
These two being rejected, Mr. Badnall to-day suggested a
third, that they took a freehold interest for the life of the
tenant for life, and, if necessary, a further chattel interest
until the debts were paid.” His lordship here gave rea-
sons why, on the special wording of the will, this proposi-
tion was untenable, and continued:  These suggestions
being out of the way, I think I am at liberty to say that
human ingenuity cannot suggest a fifth. Therefore we are
reduced to this. The first rule being that those who say
they do not take a fee shall point out what estate they
take, they cannot suggest any estate which in my opinion
U.T. H
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can be fairly and properly implied from the words used in
this will.” His lordship therefore held, that the trustees
took the legal fee, and that W. C. consequently, under the
rule in Shelley’s case, took an equitable estate tail.

OBs.—The rule restricting the estate taken by trustees to
the quantity necessary for the performance of the trust gave
rise to the doctrine of indefinite terms, and determinable
fees. Thus, where property was devised to trustees upon
trust out of the rents and profits to pay debts, &c., it was
held that they took an indefinite term necessary to enable
them to pay the debts (x). And where the devise was to
trustees and their heirs, in trust to raise and pay money,
it was held that they took the fee, only until the money
was raised (v). The 30th and 31st sections of the Wills
Act put an end to both these doctrines with regard to wills
executed since that act; but, apart from its provisions, it
is considered improbable that either doctrine would now
be adopted (w), and indeed the doctrine of determinable
fees has been expressly overruled (z).

Agrr. 28.—Derolution of the Legal Estate.

a. Where there are two or more trustees, they take.
as joint tenants; and upon the death of ome of
them, the estate survives to his co-trustees or
trustee.

B. Upon the death of a sole or last surviving execu-
tive trustee intestate, the trust property descends
to his real or personal representatives, according to
its nature. .

. Upon the death of a sole or last surviving bare
trustee intestate, since the passing of the Vendors
and Purchasers Act, 1874, the trust property de-

(4) Doev. Simpson, 5 East, 162; (w) Hawkins on Wills, 149.

Ackland v, Lutley, 9 A. & E. 879; (2) Doe d. Davies v. Davies, 1

Heardson v. Williamson, 1 Ke. 33. Q. B. 430; Blagrave v. Blagrare,
13(11) Glover v. Monckton, 3 Bing. 4 Ex. 550.
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scends to his personal representatives, whether it be
real or personal property.

Trrust.—1. On the decease of a sole or last surviving
trustee of leaseholds, intestate as to trust estates, the legal
estate devolves on his executor; and if the executor dies
similarly intestate as to trust estates, the legal estate vests
in his executor; for an executor of an executor represents
the original testator ; but if the executor of the trustee had
died wholly intestate, or without naming an executor, then
an administrator de bonis non of the trustee would have to
be appointed to convey the legal estate, as an administrator
of an executor does not represent the original testator.

Art. 29.—Devise of the Trustee’s Estate.

A trustee can devise or bequeath the legal estate in
the trust property (z), and it will pass under a
general devise or bequest of his property, unless
the will contain exEoressions authorizing a narrower
construction, or the disposition of ‘the estate so
devised or bequeathed is such as a testator would
be unlikely to make of property not his own (b).

Irrust.—1. Thus, where a testator subjects the property,

passing under a general devise, to the payment of debts or

legacies (¢), or directs them to be sold (d), or devises them
to persons as tenants in common (e), or to a numerous and

unascertained class (f), or

() Whether the devisee can
execute the trust is a totally dif-
ferent question, as to which see
‘Art. 52, infra. Constructive trust
estatesﬁ land agreed to be sold)
_passunder adevise of trustestates.
Lysaght v. Edwards, L. R., 2 Ch.
Div. 499.

. (8) Braybrooke v. Inskip, 8 V.
436; Ez parte Morgan, 10 V. 101;
Langford v. Angel, 4 Ha. 313.

limits them in strict settle-

(¢) Re Morley, 10 Ha. 293 ; Re
Packman & Moss, L. R., 1 Ch.
Div. 214; but see Re Brown &
Sibley, 24 W. R, 783.

d) Re Morley, sup.
¢) Islartin v. Laverton, L. R.,

9 Eq. 568.

(f) Re Finney, 3 Gif. 4656; see
also Re Packman & Moss, sup.; and
compare with Re Brown & Sibley,
sup.

H 2
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ment (y), or in any other way which makes it impossible
to say the intention could be to give a dry trust estate (z),
trust estates will not pass.

—_—

Axrr. 30.—Bankruptcy of the Trustee.

Th:reglroperty of a bankrupt divisible among his
itors, does not comprise pro; which can be
identified (@) as property heHd y him as trustee
for any other person (), even though he may have
converted it into property of a different character (c),

and although it 1s property in his order and dispo-
sition at the commencement of the bankruptey ().
Irrusr.—1. If goods comsigned to a factor be sold by
him and reduced into money, yet if the money can be identi-
-fied—as, for instance, where it has been kept separate and
apart from the factor’s own monies, or kept in bags, or the
like (¢), or has been changed into bills or notes (f), or any
other form (g),—the employer, and not the creditors of the
factor, will, upon his bankruptcy, be entitled to the pro-
perty into which it has been converted ; for the creditors
of a defaunlting trustee can have no better right to the trust
property than the trustee himself (%), and it makes mno
difference in this respect that the trustee committed a
breach of trust in converting the property, for an abuse of

(y) Braybrooke v. Inskip, sup.

(2) Ib.; and see Att.-Gen. v.
Vigor, 8 V. 276.

(@) Tooke v. Hollingworth, b
T. R. 277; Ez parte Dumas, 1 At.

234.

() 32 & 33 Viet. c. 71, 8. 15;
Houghton v. Kenig, 18 C. B.
236 ; Winch v. Keeley, 1 T. R.
619.

(¢) Taylor v. Plumer, 3 M. & 8.
2{'{2; Scott v. Surman, Willes,

(@) Ez parte Barry, L. R., 17
Eq. 113 ; Ez parte Marsh, 1 Atk.
168. As to constructive trus-
tees, Ez parte Pease, 19 V. 46;
lghite_ﬂew v. Brand, 16 M. & W.
282.

Ee) Tooke v. Hollingworth, sup.
682f) Ez parte Dumas, 2 V. sen.

(9) Frith v. Cartland, 2 H. &
M. 417.

() Is.
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trust can confer no right on the person abusing it, or those
claiming through him (s).

2. But where the trust property has become so mixed up
with the bankrupt’s private property as to lose its identity
(or earmark, as it is usually called), for instance, where it
has been converted into money, which has been put in
circulation (£), or has otherwise become indistinguishable,
then, as the right of the cestui que trust is only to have
the actual trust property, or that which stands in its place,
and as the actual property is gone, and that which stands
in its place cannot be identified, the cestui que trust can
only prove against the bankrupt’s estate as one of his
general creditors (7).

Art. 31.—The Incidents of the Trustee’s Estate at Law.

At law, the estate of the trustee is subject to the same
incidents as if he were the beneficial owner, except
where such incidents are modified by act of par-
liament.

Irrust.—1. Thus he is the proper person to bring ac-
tions arising out of wrongs formerly cognizable by common
law courts, and which necessitated the possession of the
legal estate in those bringing them (a); and it is appre-
hended that the Judicature Acts have made no distinction
as to this.

2. So at law, the estate of the trustee in real property is
liable to curtesy (5), dower (c), and, if of copyhold tenure,
to freebench (d); but of course the persons so taking could
only take as trustees for those beneficially entitled (e).

i) Taylor v. Plumer, sup (b) Bennett v. Davis, 2 P. W.
k) Miller v. Race, 1 Bm' 467; 319

Lord Kenyon. (c) Noel v. Jevon,Fre 43; Nash
(lswjt? parthumaa 1 Atk. 234;  v. Preston, Cro. Car. 1

Ryall v. Rolle, ib. 172; Scott v. gd) Hinton v. Hmtm, 2V sen.,
Surman, sup. 63

sa) May v. Taylor, 6 M. & G. (¢) Noel v. Jevon, mp Lloyd
261. v. Lloyd, 4 Dr. & War. 3
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Formerly it was also liable to forfeiture and escheat, but
there can no longer be forfeiture or escheat of a trust
estate (f)."

3. So, again, trustees of copyholds who take an esfate
must be admitted by the lord of the manor on the cus-
tomary terms (g).

4. Where a debtor to the trust estate becomes bankrupt,
the trustee is the proper person to prove without the con-
eurrence of the cestui que trust (%), unless in the case of a
simple trust. 'Where it is as likely as not that the debtor
has paid the cestui que trust direct, then it lies in the
discretion of the judge to require the concurrence of the
cestui que trust (¢).

5. The trustee of a private trust is, as legal owner, liable
to be rated in respect of the trust property (k).

" 6. If the trustee, in pursuance of the trust, carry on a
business for the benefit of the cestui que trust, he will yet
be personally liable to the creditors of the business (J),
and may be made a bankrupt (m).

7. On the other hand, the ordinary legal incident of -
voting for members of parliament does not belong to the -
trustee in respect of the trust estate, as the act 6 & 7 Vict.
c. 18, 8. 74, confers that right on the cestui que trust. It
would, however, seem that the trustee still retains the
right of voting for coroners (n).

(f) 13 & 14 Viet. c. 60, 8. 46.
6(g) Wilson v. Hoare, 2 B. & Ad.
360

.;;) Ex parte Green, 2 Dea. &
s, o

(¢) Ez parte Dubois, 1 Cox, 310;
Ez parte Gray, 4 Dea. & Ch. 778.
" (k) Reg.v. Sterry, 12 A. & E.
84; Reg. v. Stapleton, 4 B. & 8.
629,

(?) Farhall v. Farkall, L. R., T
Ch. 123; Owenv. Delamere, L. R.,
15 Eq. 134.

'm) Wightmanv. Townroe, 1 M.
& 8. 412; Ez parte Garland, 10
V. 119; Farhall v. Farhall, sup.

(Qeoargm v: Wheate,1 Ed. 251;
58 . 3, c. 95, 8. 2, repealed by
7 & 8 Vict. c. 92; Reg. v. Day, 3
E. & B. 869.
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ARrr. 32.—Trustec’s Estate on total Failure of Cestuis

que trust.

Where a trust does not exhaust the whole of the trust
property, and there is no one in whose favour the
trust can result, then, if the trust property be real
estate, the trustee takes absolutely (z), and if per-
sonal estate,it goes to thecrown as bona vacantia (5).

Iirust.—1. In the leading case of Burgess v. Wheate (c),

the settlor conveyed real estate unto and to the use of
trustees, in trust for herself, her heirs and assigns, to the
intent that she should appoint, and for no other use what-
ever. She subsequently died without having appointed,
and without heirs; and it was held that (there being
holders of the legal estate—namely, the trustees) the
crown could not claim by escheat, and that the trustees
(no person remaining who could sue them in equity) re-
tained, as the legal proprietors, the beneficial interest also.
2. But if the settlor in the last case had appointed or
devised her equitable interest to C., in trust for purposes
which could not take effect, then, as between the original
trustees and C., the latter would be entitled to the property
as the nominee under the will. The court will, as between
those parties, only carry out the testator’s directions, and
will not inquire how far the directions can be executed in
their integrity (d).

3. The rule also applies to a constructive trustee. Thus
a mortgagee in fee, whose mortgagor dies intestate and
without heirs, takes the property absolutely, subject to the
mortgagor’s debts (¢). 'Whether this would be the case if
the mortgagee was a mere equitable mortgagee, seems to
be more doubtful ; but it is submitted that, on the principle
of Onslow v. Walhs, the result would be the same as if he
were the legal mortgagee.

(a) Burgess v. Wheate, 1 Ed. c) Supr

: Omlow v. Wallis, 1 M.
(Iu) Taylor v. Haygarth, 14 Sim.  G.506; and see Jones v. Goodchdd

8; Middleton v. Spicer,1 B. C.C. 3 P. W. 33.
201. (¢) Beale v. Symonds, 16 B.406.



104

ADMINISTRATION OF A TRUST.

SUB-DIVISION III.

Tee Duties oF A TRUSTEE.

Axrr. 33.—A4 Trustee must exercise reasonable care.
ExcEpr where courts of equity have imposed distinet

and stringent duties upon trustees (which duties
are mentioned in the succeeding articles of this
sub-division), they are only bound to exercise a
reasonable discretion, and to use such due diligence
and care as men of ordinary prudence and vigilanoce
would use in the management of their own
affairs (2). But, nevertheless, the mere fact that
a trustee who has done an act which is, in fact, a
breach of trust, did so under the advice of a pro-
fessional man, will not excuse him (5). Yet it is
apprehended that it would be strong evidence of
diligence where the alleged breach 1s alleged to
have arisen from mere negligence, and not from the
breach of some distinct duty.

Iurust.—1. Thus, it is their duty to realize debts owing
to the trust estate with all convenient speed (c), but they
are not bound to commence legal proceedings when, in the
exercise of a reasonable discretion, they consider it inexpe-
dient to do so. For instance, in a case where one cestui
que trust would have been ruined by the immediate reali-
zation of a debt due from him to the trust estate, and the
other cestuis que trust (his children) would have been
seriously prejudiced, the House of Lords held, that the

(@) Brice v. Stokes, 2 Lead. ¢} Buzton v. Buxton, 1 M. &
Cas. 865; Massey v. Banner, 1J. C. 938. As to its effect as evi-
& W. 247, dence of diligence, see and con-

&b) Doyle v. Blake, 2 Sch. & L.  sider judgment of Jessel, M.R.,
243 ; Re Knight, 27 B. 49. . in Re Cooper, infra, Illust. 6, and

also Ilust. 9.
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trustee exercised a reasonable discretion in refraining from
suing the debtor and in allowing him time, and that the
trustee was consequently discharged from liability for any
consequent losses (d).

2. So trustees may release or compound debts due to the
trust estate, where they bond fide and reasonably believe
that that course is for the benefit of their cestuis que
trust (¢)., Yet they must not be negligent, nor must they
fail to exert themselves to realize a debt (f).

3. Thus where trustees allowed rents to get in arrears
which they might have recovered by proper diligenee, it was
held that they were liable to make good the arrears, though
without imterest, the judge saying: ‘“If there be crassa
negligentia and a loss sustained by the estate, it falls upon
the trustee ” (¢).

4. Where a trustee indebted to the trust becomes bank-
rupt it is his duty to prove the debt, and if he neglect to do
80 he will be liable for the loss, notwithstanding that he
may have obtained his certificate ; for, as was observed by
Sir J. Romilly, M.R. : “Suppose a person owing money to a
trust estate becomes bankrupt, and the trustee is a distinct
and separate person, knowing of the bankruptcy, he is
bound to prove the debt; if he does not, he commits a
breach of trust, and would be held liable for all that he
.might have received under the commission if he had proved
the debt as he ought to have done. .Is the case altered
because the trustee is himself the debtor? I think not;
the original debt, no doubt, is barred, but the amount of
the dividends which the trustee might have received under
the commission is a liability subsequently attaching to the
(d) Wardv. Ward, 2 H. L. C. Y. & C. 221; Ticker v. Smith, 2

8. & G. 46; Caffrey v. Daley, 6
(e) Blue v. Marshall, 3 P. W. V. 488.
Forchaw v. Hagymum, 8 (g) Tebbs v. Carpenter, 1 Mad.

& G. 827. 1; and see a8 to interest, Law-

381;

i{) Wilesv. Gresham, 5 D., M. atm v. Copeland, sup.; Wiles v.
770; Lawson v. C'opelami 2 Gresham, 2 Dr. 268; Rowley v.

C.

D.
&
B.C.C. 156 Bailey v. Gould, 4 Adams, 2 H. L. C. 7%5.
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trustee in that character, and is not affected by the bank- -
ruptey or the certificate ”’ ().

5. So, again, where a settlorhas, forvaluable consideration,
covenanted to settle property, a trustee who neglects to en-
force the covenant is liable foranylossoccasioned thereby (z).

6. Or, again, if a trustee neglect to register the trust
instrument (where it requires to be registered), and the
settlor is thereby enabled to effect a mortgage on the pro-
perty, the trustee will be liable (k). .

7. In the exercise of due diligence, trustees for sale will,
of course, use their best endeavours to sell to the best ad-
vantage. They should, therefore (in general), abstain from
joining with the owners of contiguous property in a sale
of the whole together, unless, indeed, such a course would
be clearly beneficial to their cestuis que trust, for by
doing so they expose the trust property to deterioration on
account of the flaWs or possible flaws in the title to the
other property; but ‘suppose there were a house belong-
ing to trustees, and a garden and forecourt belonging to
somebody else, it must be obvious that those two properties
would fetch more if sold together than if sold sepa-
rately; you might have a divided.portion of a house
belonging to trustees, and another divided portion be-
longing to somebody else. It would be equally obvious
if these two portions were sold together, that a more bene-
ficial result would thereby take place. . . . . But in
those cases where it is not manifest on a mere tnspection of
the properties that it is more beneficial to sell them to-
gether, then you ought to have reasonable evidence that it
is a prudent and right thing to do, and that evidence, as
we know by experience, is obtained from surveyors and
other persons who are competent judges ”’ (7).

h) Orrett v. Corser, 21 B. 52. 'W. N. (1877) 15.

%) Woodhouse v. Woodhouse, L. (%) Per Jessel, M R., Re Cooper
R( 8 Eq. 514. gAllm’oOontract . R., 4Ch. D.

Eqﬂ'amamara v. Carey, 1 Ir. 817,
R., 9; Kingdon v. Castleman, .
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8. ‘“ Where trustees for sale are joint owners with a
third party, or are reversioners, it is obvious that they may
in general join in a sale; for everybody knows that as a
general rule (of course there are exceptions to every rule)
the entirety of a freehold estate fetches more than the sum
total of the undivided parts, or the separate values of the
particular estate and the reversion’ (m).

9. Again, trustees for sale ought not to do any act
which will depreciate the property, and so they ought not
unnecessarily to limit the title (n), for no reasonable man
would unnecessarily depreciate his own property by such
means.

10. Again, if trustees for sale, or those who act under
their authority, fail in reasonable diligence in inviting
competition, or if they contract to sell under circumstances
of great improvidence or waste, they will be personally
responsible (o). It is therefore the duty of trustees for sale
to inform themselves of the real value of the property, and -
for that purpose to employ, if necessary, some experienced
person to value the same (p).

11. The same principle holds good in'the case of trustees
for purchase, or for investing trust moneys on mortgage,
who ought to clearly satisfy themselves of the value of the
property, and for that purpose to employ a valuer of their
own, and not trust to the valuer of the vendor or mortga-
gor; for a man may bond fide form his opinion, but he
looks at the case in a totally different way when he knows
on whose behalf he is acting; and if the trustees rely upon
the vendor’s valuer, and he, however bond fide, values
the property at more than its true value, they will be
liable (g).

12. Trustees for purchase, or for investment on mort-

'm) Ib. - (p) Oliver v. Court, 8 Pr. 165,

n) See Hobson v. Bell, 2B. 17;  Campbell v. Walker, 5 V. 680; and
Rede v. Oakes, 10 Jur., N. S. 1246.  see per Jessel, M. R., Re Cooper

(0) Ord v. Noel, 6 Mad. 440; & Allen, L. R., 4 Ch. D. 816.
and Anon., 6 Mad. 11 ;. Pechel v. (q) Ingle ~v. Partridge, 3¢ B.
Fowler, 2 Anst. 550. Coe e 412, . :
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gage, should also take reasonable care that they get a
good marketable title, and that they do not, by conditions
of sale, bind themselves not to require one (r); and, except
in very exceptional cases, they should never purchase with-
out getting the legal estate; for although a man may be
himself willing to take the risk of leaving an outstanding
legal estate, he is not justified in incurring that risk for
other people (s).

13. Upon similar grounds, a trustee who is empowered
to invest trust funds a¢ A:s discretson, is not entitled to lend
them on mere personal security; for that would not be a
reasonable exercise of his discretion (¢); and it would seem
that it would not be proper for him to invest in foreign
securities (u), or foreign railways (w), or in trade (z); but
the reason of this is, that (as will be seen hereafter) there
is a special duty of care cast upon trustees for investment.
‘Where a trustee is directed to invest on security at his dis-
cretion, he cannot properly invest in shares, for they are
not a security at all, but only a right to participate in
profits (y).

14. Trustees for investment on mortgage, cannot, without
risk, advance more than two-thirds of the actual value of
frechold estate (z); and if it be house property, not more
than one-half (a); and if it be trade property, the value of
which depends upon the continued prosperity of the trade,
it would be hazardous to advance even so much as that (3).

. C. 363.

(c) Lew. 440. And ss to ad- (w0) Ip.
vancing trust money on a cove- (x) Cock v. Goodfellow, 10 Mod.
nant to surrender eo yholds, see
Wyatt v. Sharratt, 3 B. 498; and ) Harrisv. Harris, 29 B. 107
as to equitable mortgages gene- ) Stickney v. Sewell, 1 M.
rally, Norris v. Wright, 14 B. 308; ; Drosier v. Bnrctm, 15 B
Lockhart v. Reilly,1D. & J. 476. 221

‘st ) See Pocock v. Beddington, & Budge v. Gummow, L. R.,
V. 794; Pottsv. Britton, L. R., 7 Ch. 719; Stretton v. Ashmall, 3
11 Eq. 433 Bethell v. Abraham, Dr. 12.
L. R, 17Eq 24 ; and see Ryder. (8) 18.; and Royds v. Royds, 14
v. Bwkormm, 3 Sw. 81, n. (a). B. 54.

(r E. C. R. Co. v. Hawkes, 5 (&Batlwll v. Abrakam, L. R.,
17 Eq. 24. .
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But, nevertheless, if they exceeded these limits, yet if they
acted bond fide and used reasonable care, they would not
be liable (¢).

15. A trustee is not respomsible for a mere error of
judgment, if he has exercised a reasonable discretion, and
has acted with diligence and good faith. Thus, where an
executor omitted to sell some foreign bonds for a year after
the testator’s death, although pressed to do so by his co-
executor, and although there was a direction in the will to
convert with all reasonable speed, he was held irresponsible
for a loss caused by the bonds falling in price ; for although
the conclusion he came to was unfortunate, yet having
exercised a boni fide discretion, the mere fact of the loss
was not sufficient to charge him (d). As to what constitutes
a reasonable delay, that depends on the particular circum-
stances affecting each case, but, primé facie, a trustee ought
not to delay realization beyond a year, even where he has
apparently unlimited discretion (¢); and if he procrastinates
beyond that period, the onus will be cast upon him of
proving that the delay was reasonable and proper (f).

16. A trustee will not be liable if the trust property be
stolen, provided he has taken reasonable care of it (g).

17. A trustee is not bound to insure leasehold premises
against loss by fire. In Bailey v. Gould (%), it was sought
to charge an executor who had neglected to continue an
insurance ; but Baron Alderson said: ‘It was a contingent
claim, which the testator might by possibility himself have

realized, but which he did not. . . . . It was no claim
?) Lew. 287. 276 ; Robinson v. Robinson, 1 D.,
d) Buxtonv. Buxton, sup.; and M. & G. 262.

see Paddon v. Richardson, TD., M. (f) See per Wood, L. J., in

& G. 563. Graybourne v. Clarkson, L. R., 3
(¢) Seulthorpe v. Tipper, L. R., Ch. 606, and Hughes v. Empson,

13 Eq. 232 ; and as to the pro-

priety of an executor allowing -

the testator’s money invested on
mortgage to remain so until
wanted, see Orr v. Newton, 2 Cox,

22 B. 181.

(9) Morley v. Morlsy, 2 Ch. C.
2; Jones v. Lewis, 2 V. 240.

%) 4 Y. & C., Ex. 221; and
Dobson v. Land, 8 Ha. 216.
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existing at the time of the testator’s decease. What then
oxisted the executors did possess, that is, the leasehold
premises. Being in their possession, a fire, for which they
were not to blame, occurred. It was a mere misfortune
which took place. Can the loss be said to have happened
by their default in not keeping up a contingent claim ?
‘Was this property which, but for their default, they might
have got? It is very difficult to say that it was.”

18. Trustees being liable for gross negligence, they are,
& fortiori, liable where they combine reckless disregard
of the interests of their cestuis que trust with mala fides.
Thus, where one trustee retires from the trust for the pur-
pose of enabling his co-trustee to commit a breach of trust,
or in order, as he thinks, to relieve himself from the
responsibility of the wrongful act meditated by his co-trus-
tee, he will be held as fully responsible as if he had been
particeps criminis (s).

19. Even a quasi trustee, such as a vendor before com-
pletion of the sale, is obliged to take due care of the pro-
perty, and to see that it does not become unnecessarily
depreciated by want of care (k).

Arr. 34.—Trustee must see that he hands the Trust
Property to the right Person.

The whole responsibility of handing the trust property
to the persons entitled falls upon the trustee; and
if he hands it to the wrong person, either through
mistake on his ]i:g or in consequence of some fraud
practised upon him, he will have to make the loss
good, however careful he may have been. In cases
of doubt, therefore, the trustee should apply to the
court for its direction (a).

Iirust.—1. Thus where a trustee makes a payment to

one who produces a forged authority from the cestui que

(¢) Norton v. Pritchard, Reg. (g See E. Egmont v. Smith,

Lib. B. 1844, 771; Le¢e Hunt v. L. R., 6 Ch. Div. 476.

Webster, 9 W. R. 918; Palairet (@) Talbotv. E. Radnor, 3 M. &
v. Carew, 32 B. 667. K. 262; Mulin v. Blagrave, 26 B.
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trust, the trustee, and not the cestui que trust, will have to
bear the loss; for, as was said by Lord Northington (3),
¢“ a trustee, whether he be a private person or a body cor-
porate, must see to the reality of the authority empowering
him to dispose of the trust money; for if the transfer is
made without the authority of the owner, the act is a
nullity, and in consideration of law and equity the right
remains as before.”

2. So, again, trustees who paid over the trust fund to
wrong persons upon the faith of a marriage certificate
ahich turned out to be a forgery, were made responsible
fér so much of the trust fund as could not be recovered
from those who had wrongfully received it (c).

3. A trustee who, by mistake, pays the capital to the
tenant for life instead of investing it and paying him the
income only, will have to make good the loss to the estate,
although he will, as will be seen hereafter (d), be entitled
to be recouped out of the life estate (e).

Ons.—1It is difficult to see how the law, as above stated,
could have come into being, except upon the false analogy
of a trustee, to a banker or creditor. As has been shown
in the last article, & trustee is in the position of a gratui-
tous bailee; he must take reasonable care of the trust
property, and if it is lost or stolen he is discharged from -
responsibility, provided that he was guiltless of negligence.
If, then, a careful trustee is not responsible for property
stolen from his custody, upon what conceivable ground
should he be held responsible for property obtained from
him by false pretences or forgery, which are crimes far
more subtle, and against which it is much more difficult to
safeguard oneself. It is humbly suggested, therefore, that

137; Ashby v. Blackwell, 2 Ed. 1 Ch. 26; and Suiton v. Wilder,

302; Eaves v. Hickson, 30 B.136; L. R., 12 Eq. 373.

Sporle v. Burnaby, 10 Jur., N. S.’ d) Infra, Art. 61.

1142, ¢) Barratt v. Wyatt, 30 B. 442;
b) Ashby v. Blackwell, sup. Davies v. Hodgson, 26 B. 177,
¢) Eaves v. Hickson, sup.; and  Griffiths v. Porter, b. 236.

see also Bostock v. Floyer, L. R.,
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in these instances the law might be reconsidered with ad-
vantage.

ART. 835.—T'rustees must not in general depute their Duties.

A trustee may not depute his duties or authority (),
either to a stranger (b) or to his co-trustees or co-
trustee (c), save only—

«. Where heis obliged to do so from necessity (d);
B. Where by doing so he is acting conformably
to the common of mankind, and as pruden
as if acting for himself, and according to the
of business (¢); or '
. Where the settlement has authorized his doing
so (f).

But e(ave)n where he may safely permit another to re-
ceive trust property, he will not be justified in
allowing it to remain in such other person’s custody
for a longer period than the circumstances of the
case require (g).

Turust.—1. Thus a trustee for sale, who leaves the
whole conduct of the sale to his co-trustee, cannot shield
himself from responsibility for the latter’s negligence by
saying that he left the matter entirely in his hands(%).
But, on the other hand, there is no objection to his em-
ploying an agent where such a course is conformable to
the common usage of mankind, and the trustee acts as pru-

(a) See per Lord Langdale,
Turner v. Corney, 5 B. 617.

(6) Adams v. Clifton, 1 Russ.
297; Turner v. Corney, sup.;
Chambers v. Minchin, T V. 196 ;
Wood v. Weightman, L. R., 13
Eq(')43L4' iford v. G V.

¢) Langford v. Gascoigne, 11'V.
333; Clough v. Bond, 3 M. & C.
497; Cowel v. Gatcombe, 27 B.
568 ; Eaves v. Hickson, 30 B. 136.

(@) Bennett v. Wyndham, 4 De
G. & J. 269; Jay v. Campbell, 1

Sch. & L. 341; Re Bird, L. R.,
16 Eq. 203.

(€) St. § 1269; Ex parte Belchier,
Amb. 219; Clugh v. Bond, sup.

Sf ) Kilbee v. Sneyd, 2 Moll.
195; Doyle v. Blake, 2 Sch. & L.
245.

gy) Brice v. Stokes,2 Lead. Cas.
866; Gregory v. Gregory, 2 Y. &
C. 313; Re Fryer, 3K. & J. 317.

(R) Oliver v. Court, 8 Pr. 166;
Re Chertscy Market, 6 Pr. 285 ;
Hardwicke v. Mynd, 1 Anst. 109.
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dently as he would have done for himself (). But he must
not allow such agent to receive the purchaser’s money, or
he will be responsible for its loss (X); and, therefore, if
“trustees for sale join with any other person in a joint
sale of the trust property, and any other property, whether
that person be a trustee himself or be a beneficial owner,
they must take care that their share of the purchase-money
is paid to them, and the purchaser must take care of that
likewise, because he can only pay trust money to the
trustees. Therefore, when they do join with other people
the purchase-money must be apportioned before the com-
pletion of the purchase, and must be paid by the pur-
chaser, the apportioned part coming to the trustees to
be paid to them” (7).

2. And so where a trustee handed money to a solicitor
for the purpose of reinvestment, and the solicitor professed
to have, but in reality had not, invested it, but had used it
for his own purposes, and himself paid interest on it for
some years until his death, it was held that the trustee was
liable (m), for he ought not to have entrusted the money
to a solicitor when there was no necessity ; and it is not in
the eye of the law (although it is probably in point of
fact) the usage of mankind to do so, as may be seen in the
frequent case of a purchaser of property, who makes him-
self liable to the vendor if he pays the purchase-money to
the vendor’s solicitor without express authority ().

3. In Hopgood v. Parkin (o), the late Lord Romilly
carried the liability of trustees for the acts and defaults
of their agents to a height which, it is with humility sug-
gested, was by no means justified, either on principle or
authority. In that case, trustees, having trust funds to
lend on mortgage, employed a solicitor to investigate the-

i) Ex parte Belchier, sup. (m) Bostock v. Floyer, L. R., 1

%) Lew. 383. . 29; but see Re Bird, L. R.,

?) Per Jessel, M. R., Re Cooper 16 Eq. 203; and infra, Illust. 4. .
& Allen’s Contract, L. R., 4 Ch. D. sn) Dart, 656.

815. } o) L. R., 11 Eq. 70.
U.T. ' ) I
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mortgagor’s title. Owing to the solicitor’'s negligence,
in failing to make proper inquiries as to previous incum-
brances, the trust moneys advanced on the mortgage were
to a large extent lost, and his lordship held that the
trustees must replace them. But it is difficult to under-
stand upon what grounds the learned judge based his
opinion. The trustees were right in investing on mort-
gage; they were right in employing a skilled person to
investigate the real value of the security; indeed, it is
apprehended, from the remarks of Sir George Jessel, M. R.,
in Re Cooper (p), which have been quoted in the 7th illus-
tration to Article 33, that it was the duty of the trustees to
employ a skilled person. In addition to which, there was
a moral necessity for them to employ a skilled agent to
investigate the title, and they were but acting conformably
to the general ¢ usage of mankind, and as prudently for
the trust as for themselves, and according to the usage of
business” (¢). If, then, they were right in employing
the solicitor to investigate the title for them, upon what
possible ground could they be holden responsible for their
agent’s default. As Lord Hardwicke said, in Ez parte Bel-
chier (r), if the defendant ¢ is chargeable in this case, no
man in his senses would act. . . . . This court has laid
down a rule with regard to the transactions of assignees,
and more so of trustees, so as not to strike a terror into
mankind acting for the benefit of others, and not for their
own;”’ and his lordship then proceeded to lay down the
rule a8 above stated. It is with great respect submitted,
that Lord Romilly confused the case with those in which
it has been held that a trustee is responsible for a &reach
of trust which he has committed bon4 fide and under skilled
advice. The distinction is, however, clear. The trustees
had not done anything wrong. They had not committed
any breach of trust at the instance of another. They had
merely lent money through the medium of an agency,

() Supr r) Supra.
(2) Per Lorcl Hardwicke, Ez parte Belchier, Amb. 219.
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which they were entitled, and indeed bound, to employ, on
the ground of moral necessity, and they ought therefore to
have been discharged from the loss. Had there been a
distinet breach of some duty which the settlor had cast
upon the trustees, then, although they might have taken
and followed the best advice procurable, they would no
doubt have been properly held responsible ; but here, the
only possible breach of duty was the negligence of an agent,
and, as has been said above, a trustee is only responsible
for his agent where he has improperly employed one.

4. In Re Bird(s), on the other hand, Vice-Chancellor
Bacon seems (if I may say so, with great submission,) to
have gone to the opposite extreme. There, one of three
executors employed the solicitor of the testatrix for the
purpose of obtaining a settlement with & creditor of the
testatrix. The solicitor subsequently informed the execu-
tor that the compromise had been effected, and requested
a cheque for the amount, which the executor sent. No com-
promise had ever been made, and the solicitor appropriated
the money to his own use. Here it might have been antici-
pated that the executor would have been held liable, as, in
accordance with Bostock v. Floyer(t), he ought to have paid
the money to the creditor personally and not to the solicitor ;
but the Vice-Chancellor decided that he was not liable, say-
ing, ‘It seems to me that the executor has done just what
any prudent man would think himself safe in doing. He
findsthatthetestatrixhad in her lifetimeemployed Mr. Hunt
as her solicitor. He had been employed as her solicitor on
various matters ; his credit was not called in question, his
ability was not doubted. He had arranged for her some
other claims, and when, after her death, a claim is made
by these two companies, naturally enough Mr. Hunt is
employed to conduct the business, namely, the compromise
of these claims. Having employed this attorney to nego-
tiate for a compromise, and being told by him ‘I have got

(¥) L. R., 16 Eq. 203. (t) L. R., 1 Eq. 29.
12
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these terms for you, and 310/ is payable,’ the executor
puts into his hands the 310. 'What negligence is there in
that? What incautious trusting to some other person’s
representation? It is all in the ordinary course of the
business then being transacted, and I cannot think that
the executor has neglected any caution which it was in-
cumbent on him to exercise.” 'Whether or not the present -
state of the law will permit of a trustee entrusting a soli-
citor with money, it is suggested that his honor’s decision
is in accordance with that summa ratio which the simple-
minded believe to be equivalent to the summum jus.

5. A trustee will be liable where he has unnecessarily
left trust moneys in the hands of a banker or broker who
fails, when he ought to have invested them, or where he
has paid money to a banker or broker for investment and
has neglected for some time to make inquiries as to such in-
vestment(u); and the usual clause indemnifying him against
- the acts or defaults of others will not protect him (v).

6. On the other hand, where money has been deposited
in a bank pending investment, and not for an unnecessary
length of time, the trustee will not be liable for the failure
of the bank (w), for it is according to the common usage of
mankind to make use of banks for the safe custody of their
money.

7. So a trustee may appoint stewards, bailiffs, workmen,
and other agents of the like kind, for there is a moral
necessity for him to do so (z).

8. So where one executor lives at a distance from the
testator’s place of abode, he may remit money to his co-
executor who lives in the immediate vicinity, for the pur-
pose of paying the testator’s debts, for “he is considered .
to do this of necessity. He could not transact business
without trusting some person, and it would be impossible

(%) Challen v. Shippam, 4 Ha. (w) Johnson v. Newton, 11 Ha.
656 ; Rehdenv. Wesley, 29 B.213; 160 ; Fenwick v, Clarke,31 L. J.,
Matthews v. Brise, 6 B. 239. Ch. 728; and per Lord Hard-

(v) Rehden v. Wesley, sup. wicke, Ez parte Belchier, sup.
(z) Ibid.
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for him to discharge his duty if he is made responsible
where he remitted money to a person to whom he would
himself have given credit, and would in his own business
have remitted money in the same way” (y).

9. Again, trustees may remit money through the medium
of a respectable bank, as being the most convenient and
the safest mode (z); but they should pay the money into
the bank as trustee eo nomine (a).

10. A trustee may safely permit his co-trustee to receive
or collect trust moneys (5); and even though he join in
the receipt for such moneys, and thereby acknowledge
that he has received them, he will not be liable if Ae can
prove (c) that he did not in fact receive them, and only
joined in the receipt for the sake of conformity(d). For
one of several trustees cannot alone give a good receipt,
unless expressly empowered to do so, and all must, there-
fore, join (e); so that, although at law the signature of a
trustee is (or rather was (f) ) conclusive evidence that the
money came to his hands, ¢ equity, which pursues truth,
will decree according to the justice and verity of the
fact” (g), and will hold that, under the circumstances,
seeing that it is an act which the very nature of his office
will not permit him to decline (%), it does not amount to an
admission that he actually received the money. It was
formerly thought that executors could not claim this privi-
lege, on the ground that one alone could give a good
discharge ; but this notion has been greatly modified by
the case of Wesley v. Clarke(7), and it may now be con-

(y) Per Ld. Redesdale, Jo/ v.
Campbell, 1 Sch. & L. 341; Ez
parte Griffin, 2 Gl. & J. 114. See,
however, Chambers v. Minchin, 7
V. 193; ZLangford v. Gascoigne,
sup

z) Knight v. Earl of Plymouth,
1 Dick. 120.

a Wren v. Kuton, 11 V. 380.

b) Townleyv.Sherborne, 2 Lead.
Ca. 868; Re Fryer,3K. &J. 317.
(¢ Bricev. Stokes,2 Lead.Ca.865.

(@) Fellows v. Mitchell, 1 P. W.
81; Re Fryer, sup.

(e) Lew. 233. SeeRe Bclchwr,
sup.; Walker v. Symonds, 3 Sw.
63 Leev. Sanley,L R., 156 Eq.

')) Not so since the régime of
the Judicature Acts.

(g) See per Lord Henley, Hay-
den v. Parsons, 1 Ed. 147.

(%) Lew. 233.

(i) 1Ed. 357.
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sidered as settled that, “if the receipt be given for the
purpose of mere form, the signing will not charge the
person not receiving; but if it be given under circum-
stances purporting that the money, though not actually
received by both executors, was under the.control of both,
such a receipt shall charge; and the true question in these
cases seems to have been whether the money was under
the control of both executors” (k). An executor is, how-
ever, more strictly responsible than an ordinary trustee
for any act by which he reduces any part of the testator’s
property into the sole possession of his co-executor (7).

11. Although a trustee may safely permit his co-trustee
to receive trust moneys, he will, nevertheless, be liable if
he permit him to retain them for a longer period than the
circumstances of the case necessitate (m). Thus in Walker
v. Symonds (n), D., one of three trustees, received part of
the trust money, a.nd with the assent of the other trustees,
invested it in East India Co.’s bills, payable o Aim. These
were paid off, and thereupon 8., another of the trustees,
wrote to D., requesting him-to invest the money. D.,
however, begged that it might remain in his hands on
mortgage. The other trustees assented to this. The mort-
gage was, however, never prepared, although S. made
frequent applications to D., who finally died insolvent five
years after first receiving the money. Upon this state of
facts Lord Eldon said: ‘‘The money was laid out with
the consent of the trustees on India bills, payable to D., a
palpable breach of trust, by placing the fund under his
control, secured by little more than a promissory note
payable to himself. It was probable that in 1793 the
money due on the bills would be paid, and it would be

(%) Per Lord Redesdale, Joy v.
Campbell, 1 Sch. & L. 341.

(!) Townsend v. Barber, 1 Dick.

356 ; Candlerv. Tillett, 22 B. 263;
Eovey v. Blakeman, s V. 608 ;
Clough v. Dizon, 3 M. & C. 407 ;
Lees v. Sanderson, 4 Sim. 28.

(m) Brice v.Stokes, sup. ; Thomp-
son v. Finch, 8 D., M. &G. 560 ;
Walker v. Symonds, 3 Sw. 1;
Hanbury v. Kirkland, 3 Sim. 265 ;
Styles v. Guy, 1 M. & G. 422;
Egbert v. Butler, 21 B. 560; Rod-
bard v. Cooke, 25 W. R. 555.

(n) Supra.
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lodged in his hands; and although the court will proceed
as favourably as it can to trustees who have laid out the
money on & security from which they cannot with activity
recover it, yet no judge can say that they are not guilty of
a breach of trust if they suffer it to lie out on such a se-
curity for so long a time. The trustees were guilty of a
breach of trust in permitting the money to remain on bills
payable to D. alone, and in leaving the state of the funds
unascertained for five years.”

Arr. 36.—T'rustees should obey the Terms of the
Settlement.

Trustees are bound to carry out the duties prescribed
by the settlement.

Irrust.—1. Thus, if trustees are directed to call in
trust-moneys, and to lay them out on a purchase, and they
fail to do so, and the fund is lost, they are liable for the
loss so sustained (a).

2. 8o if a trustee for sale omits to sell property when it
ought to be sold, and it is afterwards lost, although with-
out any default on his part, he is liable for the loss which
would not have happened had he not failed in performing
an obvious duty (5).

3. 8o where the settlement orders trust funds to be
invested on particular securities, the trustees are bound
80 to invest them.

4. So where there are any conditions attached to the
exercise of any of their functions, they must strictly per-
form those conditions. As for instance, where they are
authorized to lend to a husband with the consent of his
wife, they cannot make the advance without getting the
required consent, even though he subsequently get it (¢).

5. On the same principle, where an estate is given in
trust for A. for life, and after his death upon trust to sell

(a) Craven v. Craddock, W. N. (3 st § 1269, n.
1868, p. 229. ¢) Bateman v. Davis, 3 Mad. 98.
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and pay the proceeds to another, the trustees cannot sell
during the life of A., even with his consent, unless all the
persons who are to receive the proceeds are sui juris and
join in the sale; for the settlor, having prescribed the date
of the sale, the trustees must follow out his direction (d). -

ART. 37.— Trustees must not favour particular Cestuis

que trust.

Trustees must honestly exercise their functions for
the benefit of all parties claiming under the settle-
ment, and must not favour individual cestuis que
trust at the expense of the others (a).

Irrusr.—1. Thus where trustees- are empowered to sell
real estate and to lay out the proceeds in the purchase of
another estate, they would not be justified in selling to
promote the exclusive interests of the tenant for life; but
they must look to the intention of the settlement, and
whether another and better purchase is practicable, and
not merely probable; or at all events there must be some
strong reasons of family prudence (). .

2. Conversely, if lands be devised to trustees upon trust
to sell for payment of debts, and subject thereto upon
trusts for divers persons successively, the trustees must not
raise the money by sale of the timber, for that would be a
hardship on the tenant for life ().

3. Where money is directed to be laid out in the pur-
chase of land to be settled on a person for life with or
without impeachment of waste, with remainders over, the
trustees should not purchase an estate with an overwhelm-
ing proportion of trees on it, for if the tenant for life be
impeachable for waste he would lose the fruit of so much
as was the value of the timber; and if he be not impeach-

(d) Leedham v. Chawner, 4 K.  v. Sladden, 4 D. & 8. 468.

& J.'458; Want v. Stallibrass, L. (b) Mortlock v. Buller, 10 V.
R., 8 Ex. 175. : 309; Mahon v. Stanhope, cit. 2
(a) See Lew. 379; Cargill v. Sug. Pow. 412.

Ozmantown, 3 Y. & C. 369; Watts . (c) Davies v. Westcombe, 2 Sim,
V. Qirdlestone, ¢ B. 188; Marshall  426.
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able he could, by felling the timber, possess himself of a
great part of the corpus of the trust property (d).

- 4. Upon a similar trust to the foregoing, trustees should
not purchase mining property, nor an advowson, both of
which might give an undue preference to one cestui que
trust ().

5. Again, where trustees have a choice of investments,
they must not exercise that choice for the sole benefit of
the tenant for life by investing upon a more productive
but less secure property (f); and where any change of
investment is to be made with the consent of the tenant
for life, and he smproperly withholds his consent, the court
will compel him to give it (g).

6. Upon the same equitable principles, it is a general
rule that where a testator subjects the residue of his per-
sonal estate to a series of limitations, directly or by way
of trust, without any particular directions as to investment
or mode of enjoyment, there, in the absence of indications
of a contrary intention, such part of the residue as may
consist of goods of a perishable nature (such as leaseholds),
or as may be invested in securities which yield a high rate
of interest, but are not authorized by the court, must be
converted and put into such investments as to be securely
available for all persons interested. And if the residue
comprises property of a reversionary nature, that also must
be converted. The one rule protects the remainderman,—
the other the tenant for life ().

ARrr. 38.—Trustee must not set up Jus tertii.

A trustee, who has acknowledged himself as such,
must not set up or aid the adverse title of a third

party against his cestui que trust (). But (quseere)

gd) Bingersv. Lamb,16 V. 174.  Rep. 172.

¢) Lew. 439. 7D, M (4) Hg:c v. Earl of Daratmouth,

(f) Rabyv. Ridehalgh,7D.,M. 2 Lead. Ca.262; Brownv.Gellatly

&d 104; and Stuart v. Stuart, 3 L. R., 2 Ch. T51. ’

B. 430. (@) Newsome v. Flowers, 30 B.
(g9) Costello v. O’Rourke, 3 Ir. 461.
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he may decline to execute the- trust, if he receives
information ing it doubtful whether he ought
to execute it; and he has a right to have the direc-
tion of the court on the subject (c).

Irrusr.—1. In Newsome v. Flowers (sup.), & chapel was
vested in trustees, in trust for Particular Baptists. Subse-
quently a schism took place, and part of the congregation
seceded, and went to another chapel. 8till later, the sur-
viving trustees were induced (not knowing the real object)
to appoint new trustees, and vest the property in them.
Immediately afterwards, the new trustees, who were in
fact attached to the seceding congregation, brought an
action to obtain possession of the chapel. Their appoint-
ment was however set aside, and it was held that they
could not raise the adverse claims of the seceders as a
defence against the congregation of the chapel who were
their cestuis que trust; Lord Romilly saying, “It is a
common principle of law, that a tenant who has paid rent
to his landlord cannot say, ¢ You are not the owner of the
property.’ The fact of his having paid rent prevents his
doing it. The same thing occurs where persons are made
trustees for the owner of property; if they acknowledge
the trust for a considerable time, they cannot say that any
other persons are their cestuis que trust.”

2. Nor, however honestly trustees may believe that the
trust property belongs of right to a third party, are they
justified in refusing to perform the trust they have once
undertaken or in communicating: with such other person
on the subject; but they must assume the validity of the
title of their cestuis que trust until it be impeached (d).

3. If however they believe that there is a bond fide
claimant adverse to their cestuis que trust, and that they
may make themselves personally liable in case they carry
out the trust in favour of their cestuis que trust, they may,
it would seem, come to the court for its direction, and in

(¢) Neale v. Davis, 6 D., M. & (@) Beddoes v. Pugh, 26 B. 407;
G. 258. Lew. 253.
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the meanwhile refuse to carry out the trust. The late
Lord Justice Knight Bruce, however, energetically dissented
from this view, saying: ‘‘Even if by paying the fund to
their cestuis que trust they would make themselves per-
sonally liable to the adverse claimant in the event of his
being successful, they were and are bound to perform the

trust which they undertook” (e).

The doctrine as enun-

ciated in the rule has however been since assented to, and
is at all events primi facie correct (f).

ARrr. 39.—Investment of Trust Funds (a).

In the absence of express directions in the settlement,
trustees can safely invest trust funds on the
following securities only :—

a. On real securities, or in any of the govern-
ment or bank annuities () ;

¢) Nealev. Davis, sup.
f) Neligan v. Roche, Ir. R., T
332

El}a) It is apprehended that
this article is a correct digest of
the law of the court as modified
by statute. The 22 & 23 Vict.
c. 35, 8. 32, gave trustees power
to invest in the securities men-
tioned in sub-clause 8, and that
act has not been impliedly re-

ed, as appears from its con-

tion by 23 & 24 Vict. o. 38,
s.12,and 30 & 31 Vict. c. 132,
ss. 1 and 2. By 23 & 24 Vict.
c. 145, 8. 25, trustees of settle-
ments executed after that date
are empowered to invest in any
of the parliamentary or public
funds or government securities.
This would, at first sight, seem
to be restrictive of the powers of
the 22 & 23 Viet. ¢. 35, but it is
evidently not so, as that act is
impliedly confirmed and extended
by 30 & 31 Viet. c. 132, which
enacts, that, except where ex-
pressly forbidden by the instru-
ment creating the trust, it shall

be lawful for every trustee, exe-
cutor or inistrator to invest
any trust fund in his possession,
or under his control, in any se-
curities the interest of which is
teed by parliament, to the
same exbenzh and in the same
magner a8 they may invest in
East India Sto{k \u{der sect. 1
of that act. This act, however,
would seem to be subject, in the
case of settlements executed since
the 28th August, 1860, to the
proviso in the article. At all
events it would not be safe to
assume that it was not. The act
23 & 24 Vict. c. 38, s. 11, autho-
rizing investment in any securi-
ties in which funds under the
control of the court may be in-
vested, has at present had no
aﬂflication, as such funds can
only be invested in Bank Stock,
East IndiaStock, Exchequer Bills,
Two and a Half per Cent. Annui-
ties, and mortgage of freeholds
or copyholds.
(8) Baud v. Farrell, 7D., M. &
G. 628.
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B. Where under the circumstances it is reason-
able and proper, in stock of the banks of England
or Ireland, or in any (c¢) East India Stock (), or
in any security the interest of which may be
guaranteed by parliament (¢): Provided, that where
the settlement is dated subsequently to the 28th
August, 1860, and there is a person under no dis-
abihity entitled in ion to receive the income
of the trust fund for life, or for a term of years
determinable with life, or for any greater estate, no
investment can be made, except in consols, without
his written consent (f).

Tirust. 1.—Thus a trustee cannot (unless expressly
authorized to do so) lend money on personal security,
however apparently good (g), or however apparently trust-
worthy (4); and as Lord Kenyon said, in Holmes v. Dring (t),
this “ ought to be rung into the ears of every one who acts
in the character of trustee.”

2. So, again, a trustee must not invest on trade security;
as for instance in the shares of a public company, which
are in reality no security at all, but merely documents con-
ferring a right to specylative profits (k). It was on this
ground, that before the passing of the acts of parliament
before referred to, trustees were not entitled to invest even
in stock of the Bank of England, or in East India
8tock ().

3. Where there is a tenant for life, and those in re-
mainder object to funds being invested in East India Stock,
it would not in general be considered ‘reasonable and
proper”’ for trustees to invest in it; because the market price
of that stock is usually higher than the rate at which it is

() 30 & 31 Vict. c. 132, 8. 1. (h) Styles v. Guy, 1 M. & G.

(@) 22 & 23 Vict. c. 35, 8. 32, 423.
made retrospective by 23 & 24 2 Supra.

Vict. c. 38, s. 12. ) Lindley, 682.
g’) 30 & 31 Vict. c. 132, s. 2. 7) Howe v. Earl of Dartmouth,

f) 23 & 24 Vict. c. 145, 5. 25. Lead. Ca. 262.
) Holmes v. Dring, 2 Cox, 1.
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redeemable; and therefore, although it pays a higher rate
of interest than consols, the consequence of investing in it
might be to benefit the tenant for life at the expense of
those in remainder (m). If, however, there were special
circumstances which might make such an investment bene-
ficial to the remainderman in preesenti, although not in
futuro, the trustee would be justified in making the invest-
ment; as for instance, where property is settled on a
parent for life with remainder to his children, and it is
very important that the parent should have an increased
income for the better support and education of the children (n).
And it would seem that where a trustee acts boni fide and
to the best of his discretion, he is entitled to the protection
of the court, notwithstanding that the court would not
have sanctioned such an investment had the fund been
under its control (o).

Arr. 40.—Trustee should be ready with his Accounts.

It is the duty of a trustee to give accurate informa-
tion to his cestuis que trust as to the state of the
trust property; and for that purpose he should
keep clear accounts thereof (a).

Trrust.—1. Thus, where owners of a privateer, acting
for themselves and the crew in the sale of the prizes,
neglected to render accounts, and delayed the distribution
of the proceeds, they were charged with interest on the
balances and were condemned in costs (5). Where, how-
ever, the trustees are executors, it would seem that they
would not be mulcted in costs, unless they pertinaciously

(j”) Cockburn v. Peel, 3 D., F. (o) Cockburn v. Peel, sup.; Hume

& J. 170; Ungless v. Tuff, 9 W.  v. Richardson, 4 D., F. & J. 29.

R. 729; Waite v. Littlewood, 41 (@) Springett v. Dashwood, 2

L. J., Ch. 636. Giff. 621 ; Burrows v. Walls, 5
(n) Cockburn v. Peel, sup., per D., M. & G. 253; Pearse v. Green,

Turner, L. J.: and see Montefiore 1J. & W. 140. .

v. Guedalla, W. N. 1868, 87; Re (&) Ibid.

Ingram, 11 W. R. 980.
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refused to render their accounts; for an executor is said
to have a right to have his accounts taken in court.

ARrr. 41.—Trustee must not make private Advantage out

of Trust Property.

It is the duty of a trustee to act wholly and entirely
for the benefit of his cestuis que trust, and without
reference to his own interests; he must not make
any use of the trust property for his own private pur-
poses, even though he would thereby do no actual
mjury to it, or to the cestuis que trust (¢); nor
must an executive trustee purchase it (b) from him-
self, or his colleagues (c), however fair and honour-
able his intentions may be (), unless by leave of
the court acting for cestuis que trust who are not
sui juris (¢). He is also incapable of making a
valid purchase even from hi§ cestuis que trust so
long as he remains a trustee, unless he can affirma-
tive%y prove that the cestuis que trust were fully
and distinctly informed of, and understood the
nature of, the transaction, and waived all objec-
tions, and that he disclosed to them all facts tend-
ing to enhance the value of the transaction (/).
A trustee cannot, by retiring just before a sale
takes place (with all his knowledge of the property
fresh in his mind), thereby qualify himself to be
a purchaser (g).

IrLust.—1. Lord Eldon once directed an inquiry whether

(@) Webb v. Earl Shaftesbury, T
V. 488; Ez parte Lacey, 6 V. 625;
and see Re Imperial Land Co. of
Marseilles, L. R., 4 Ch. Div. 566 ;
Aberdeen Town v. Aberdeen Uni-
versity, L. R., 2 Ap. Ca. 544.

gb) Fozv. Mackreth, 1 Lead. Ca.
11

(¢) Whicheote v. Lawrence, 3 V.
740; Morse v. Royal, 12 V. 374.

(@) Ez parte Lacey, sup.

(¢) Campbell v. Walker, &6 V.
682 ; Farmer v. Deane, 32 B. 327;
and see Tennant v. Trenchard, L.

R., 4 Ch. 547.

f) Randall v. Errington, 10
V. 427; Coles v. Trecothick, 9 V.
247; Spring v. Pride, 4 D.,J. &
S. 395; and see Morse v. Royal,
sup.; Clark v. Swaile, 2 Ed. 134.
This provision does not extend to
a purchase by the trustees of the
trustees’ marriage settlement,
Hickley v. Hickley, L. R., 2 Ch.
Div. 190.

(9) Ex parte James, 8 V. 352 ;
8pring v. Pride, sup.
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the right of sporting over the trust property could be let
for the benefit of the cestuis que trust, and, if not, he
thought that the game should belong to the heir of the
settlor ; the trustee might appoint a gamekeeper, if neces-
sary, for the preservation of the game, but must not keep
an establishment of mere pleasure for his own enjoy-
ment (A).

2. So, again, it need hardly be pointed out that he must
not actively import trust moneys into his trade or business,
or use them in speculations of his own, and if he does so
(as has been said before) he will be & constructive trustee
of the profits, and if there be no profits he will be liable
for the breach of trust, and will have to pay compound
interest at five per cent., as will be seen hereafter (¢).
‘Where, however, there has been no active breach of trust,
but only an omission on the part of. a trustee, in whose
business the settlor had money invested, to settle up the
accounts, and properly invest the balance, such an omission
will not make him liable to account for the profits (7).

8. The case of Sandford v. Keech which has been cited
as the first illustration of Article 21, is another instance of
the application of the rule now under consideration.

4. An agent employed for the sale of an estate cannot
purchase it for himself, for he is a constructive trustee (£).

5. Trustees cannot lease or mortgage the trust estate to
one of themselves, and if they do so the lessee will have to
account for the profits (7).

6. The rule as to selling to himself, only applies where
the express or constructive trustee is in the nature of an
executive trustee, for where he is the mere depository of
the legal estate without any duties, he may be a purchaser.
For instance, trusteesto preserve contingent remainders(m),

() Webb v. Earl Shaftesbury, (?) E=z parte Hughes, 6 V. 617 ;
. Stickney v. Sewell, 1 M. & C. 8;
i) Art. 67. Francis v. Francis, 5 D., M. & G.
1) Vyse v.Foster, L. R., 8 Ch.  108.
336. (m) Sutton v. Jones, 16 V. 687;
(k) Re Boyle, 1 M. & G. 495. Pooley v. Quilter, 4 Dr. 189.
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or persons nominated trustees who have disclaimed (n).
But one who was originally an executive trustee, and has
become a mere bare trustee by performance of the trusts,
would, it is apprehended, be disqualified; for he would
have had an opportunity of becoming acquainted with the
property and its value, and if he chose to conceal that
value it might be impossible to establish it against him (o).

7. In reference to sales by the cestuis que trust, the
transaction was upheld where a cestui.que trust took
the whole management of a sale upon himself, and then
agreed to sell a lot, which he had bought in, to one of the
trustees for sale ( p).

8. So where a client was very desirous of selling pro-
perty, and after vainly endeavouring to do so, finally sold
it to his solicitor (who was of course a constructive trustee),
and it was proved that the transaction was fair and the
price adequate, and indeed more than could have been
obtained elsewhere at the time, and the client quite under-
stood his position, it was held that such a sale was good
and binding, although it lay upon the solicitor to prove
that it was unimpeachable (g).

9. The rule as to the extreme fairness to be observed in
purchasing from cestuis que trust does not apply to persons
who are only constructive trustees by virtue of some busi-
ness contract entered into with the so-called cestuis que
trust. Thus, mortgagees can freely purchase from their
mortgagors (), partners from the representatives of a
deceased partner (s), and other persons bearing similar
relations enjoy a similar freedom; for though contracting
parties may by a metaphor be said to be trustees for each
other, the trust is strictly limited by the contract. They

(n) Stacsy v. Elph, 1 M. & K. 673; 2 Jur., N. 8. 865; Gibson
v. Jeyes, 8 V. 278; Johnson v.
o) Ez parte Bennett, 10 V. 381.  Fesenmayer, 3 D. & J. 13; Ed-
) Coles v. Trecotth 9 V. wards v. Merrick, 2 Ha. 60.
234 ; and Clark v. Swmle 2 Ed. g) Knight v. Majoribanks, 3 M.
134. & G. 10.
() Spmcer v. Topham, 22 B. (8) Chambers v. Howell, 11 B. 6.
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are trustees only to the extent of their obligation to per-
form that contract, and the trust is limited to the discharge
of that obligation ().

10. Where there are infant cestuis que trust, the court
will, on the application of the trustee, allow him to purchase,
if it can see that, under the circumstances, it is clearly for
the benefit of the cestuis que trust, but not otherwise (u).

Art. 42.—Trustee must in general act gratuitously.
A trustee has no right to charge for his time and

trouble (z) except 1n the following cases:—

a. Where the settlement provides for it ().

B. Where he has, at the time of accepting the
trust, expressly stipulated for a remuneration (c),
and the cestuis que trust have freely and without
unfair pressure assented to such stipulation (d).

v. V&here the trust is before the court, and the
trustee has, before accepting the trust, expressly
stipulated for such remuneration (e).

. Where one who is not an express trustee has
properly traded with another’s money under cir-
cumstances which make him a constructive trustee
of the profits (1).

e 'V$here the trust property is in the West
Indies, and it is the custom of the local courts to
allow remuneration (g).

Trrust.—1. Thus a trustee who is a solicitor will not be
allowed to charge for his time and trouble or for his pro-
fessional attendance; for, as was somewhat drily said by
Lord Lyndhurst in New v. Jones (&), *‘a trustee placed in

See per Westbury, L. C., 1 B. 559.

¢
in%)nox v. Gye, L.R., 5H. L. 675, (¢) Re Sherwood, 3 B. 338;
but see per J " M. R., Egmont  Douglas v. Archbut, 2D. & J. 148.

v. Smith, L. R., 6 Ch. Div. 469. d) Ayliffe v. Murray, 2 At. 68.
(4) Farmer v. Deane, 32 B. 327; ¢) Barrett v. Hartley, 12 Jur.,
Campbell v. Walker, 5 V. 681. N. 8. 426 ; Moore v. Froud, 3 M.

@) Robinson v. Pett,2 Lea. Ca & C. 48.

16.

(3) Ib.; Webb v. Earlof Shaftes-
bury, T V. 480; Willis v. Kibble,

Brownv. Litton,1 P.W. 140.
g) Chambers v.Goldwin,9V.267.
h) 9 Jar. Prec. 338.

U.T. K
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the position of a solicitor might, if allowed to perform the
duties of a solicitor and to be paid for them, find it very
often proper to institute and carry on legal proceedings
which he would not do if he were to derive no emolu-
ment from them himself, and if he were to employ another
person.”’

2. Nor in general will a trustee, whether express or
constructive, be permitted to claim a salary or any remu-
neration for managing a trade or business (¢).

8. But this does not apply to one who rightfully becomes
possessed of another’s money and rightfully trades with
it; for he will be entitled to a reasonable remuneration,
although he is of course a constructive trustee of the pro-
fits of the trade (£). For instance, in Brown v. Litton (I)
the plaintiff’s testator was the captain of a ship, who being
on a voyage, had 800 dollars which he intended to invest
in trade. The captain died, and the defendant, who was
the mate of the ship, becoming captain in his place, took
possession of these 800 dollars, and by judiciously trading
with them made considerable profits. Upon a bill being
filed against him for an account, the Lord Keeper Har-
court said: ‘He ought clearly to account for the profits
made of the money; the primary intention in carrying
abroad this money, was to invest it in trade, and not to
return with it home again, and therefore the defendant
having observed the intent of the testator in trading
therewith, and having taken such a prudent care in the
management of it as (it may be presumed) he would have
taken of his own money, the defendant would not have
been liable for any loss that might have happened, and to
recompense him for his care in trading with it, the master
shall settle a proper salary for the pains and trouble he
has been at in the management thereof.”

(i) Stocken v. Datwes, 6 B. 871'; 284 ; Wedderburn v. Wedderburn,
Burdon v. Burdon, 1 V. & B. 170. 22 B. 84. :
(k) Brown v. De Tastet, Jac. () 1P. W. 140.
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SUB-DIVISION IV.

Tue PowERs AND AUTHORITY OF A TRUSTEE.

ARrT. 43.—General Authority of a Trustee.

In addition to the power and authorit

expressly

given to him by the settlement, and subject to any
restrictions contained therein, a trustee may, with-
out application to the court, do such acts as the
court would sanction if applied to (¢). No rule
can be laid down as to what acts the court will
sanction, as that must depend upon the particular
circumstances of each case; but in general the court
will sanction— :

a. Acts which are reasonable and proper for the
realization, protection, or benefit of the trust
property (b) ; and

B. Acts which are reasonable and proper for the
protection, safety, support, or reputation of
a cestui que trust who is incapable of taking
care of himself or herself (¢) :

Provided, that such acts do not benefit one cestui
que trust at the expense of another or others(d), and
do not interfere with any legal beneficial interest.

Irrust.—1. Thus, in Ward v. Ward (), where, by the im-
mediate realization of the trust property, the trustee would
have ruined one cestui que trust from whom a large debt

(a) Lee v. Brown, 4 V. 369;
Inwood v. Twyne, 2 Ed. 153; Sea-
gram v. Enight, L. R., 2 Ch. 630.

(%) Ward v, Ward, 2H. L. C.
784; Waldo v. Waldo, T Sim. 261;
Bright v. North, 2 Ph. 220; Bowes
v. E. L. Water Co., Jac. 324.

(¢) Sisson v. Shatw, 9 V. 288;
Maberly v. Turton, 14 V. 499;

Cotham v. West, 1 B. 381; Ez
parte Green,1 J. & W. 253; Re
Haworth, L. R., 8 Ch. 415; De
Witte v. Palin, L. R., 14 Eq. 251;
-Swinnock v. De Crispe, Free. 78.

(@) Seagram v. Knight, sup.;
Lee v. Brown, sup.; Wood v. Pate
teson, 10 B. b44,

(¢) Supra.

K 2
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was due to the trust estate, and would have very seriously
prejudiced others, and instead of doing so, the trustee made
an arrangement with the debtor for payment of the money
by instalments, it was held, that he was justified in having
taken that course, because he had exercised a sound discre-
tion, and such as the court would have approved of.

2. So, again, as was said by Lord Cottenham in Bright
v. North (f), every trustee is entitled to be allowed the
reasonable and proper expenses incurred in protecting pro-
perty committed to his care. But if they have a right to
protect property from immediate and direct injury, they
must have the same -right where the injury threatened is
indirect but probable; and, therefore, his lordship allowed
the trustees (who were, in that instance, trustees of public
works) the expenses of opposing a bill in parliament which
would have been prejudicial to those works if passed.

8. 8o, again, in cases where the court would, if applied
to, authorize the cutting down of timber which has arrived
at maturity, and which would only degenerate if allowed to
stand ; or where it is necessary to cut it for the purpose of
thinning it, the trustee may fell it on his own authority (g).

4. On the same principle, a trustee who has the manage-
ment of property, may grant a reasonable agricultural
lease (%), unless expressly or impliedly (¢) restrained from
doing so by the settlement; but he may not grant a mining
lease, for that would benefit the tenant for life at the ex-
pense of the reversioner (k).

6. On the other hand, trustees must not do acts, however
Dbeneficial they may possibly be to the property, if they are
in their nature unreasonable and problematical. For in-
‘stance, they ought not to make merely ornamental improve-

) 2 Ph. 220.
) Waldo v. Waldo, 7 8im. 261. &) .Emm v. Jackson, 8 Sim. 217;
-8Bee Seagram v. Knig ht sup. and see Michells v. Corbett, 34 B.
(A) Naylor v. .Armtt 1 R &M. 376.
501; Bowes v. E. L. Water Co., (%) Wood v. Patteson, 10 B. 544.
Jaoc. 324; Att.-Gen. v. Owen, 10 ) -
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ments (7), nor take down a mansion-house for the purpose of
rebuilding a better one (m), nor build a villa for the mere
improvement of the estate (n). If, however, they are, by
the settlement, expressly given a power ¢ gemerally to
superintend the management of the estate,” it would seem
that their powers of management are almost unlimited, so
long as they are exercised boni fide (o).

6. With regard to acts for the benefit of the cestuis que
trust, a familiar instance occurs in the case of trusts of per-
sonalty for married women, where, if the trustee paid over
the fund to the husband, the wife would probably get no
benefit from it. In such cases, the trustee is justified, if he
thinks fit, in refusing to pay the money to the husband,
and in paying it into court instead, so that the wife may
have every facility for enforcing her equity to a settle-
ment ( p).

7. Bo trustees might always allow, by way of main-
tenance, a competent part of the income of property to the
father of an infant cestui que trust(g), where the father
could not support it according to its position (r); and, if an
orphan, to the mother (s), or stepfather (¢), whether they
could do so or not. And a trustee may under special cir-
cumstances, as for instance, where the capital is consider-
ably under a thousand pounds (), allow maintenance out

(l) Bridge v. Broun, 2Y. & C.

(m) Bka..ard v. Whalley, 2 Eq.
Rep. 109
(n) Vyscv Foster, L. R., 8 Ch.

(o) Bowes v. E. Strathmore, 8
Jur. 92; and see also as to powers
of bmldmg, &c., Re Leslie, L. R.,
2 Ch. Div. 185; and consider prin-
ciple in Gisborne v. Gisborne,L. R.,
21& Ca. 300.

‘Wat. 360; Re Swan, 2 H.
& . 34; Re Bmdynhe 3 Jur.,
N. 8. 727,

(g) Sisson v. Shaw, 9 V. 288;

Maberly v. Turton, 14 V. 499;

Cotham v. West, 1 B, 381.

(r) Maintenance has been al-
lowed to a father with an income
of G‘f ,0007. a yea.r, Jervoise v. Silk,
1
3 ® .Douglac V. Andrews, 12 B.

10.
(t) Lew. 492,
Billingsley v. C’ntclactt 1 ﬁmg C.
268, ass.ﬁecwdby4&5Will.4
c. 76 8. 67.

(u) Barlow v. Grant, 1 Ver. 255;
Ezx parte Green, 1 J. & W. 253 ;
Re Howarth, L. R 8 Ch. 415;
De Witte v. Palm, . R., 14 Eq.
251.
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of the capital ; but a trustee would not be wise to take upon-
himself the responsibility of breaking into the eapital (v).

8. Upon the same principle, a trustee may apply part of
an infant’s capital for its advancement in the world (w).

9. But where, by making an advancement, the trustee
would injure the contingent rights of another cestui que
trust, he will do it at his peril as against such other (z).
For instance, where 100/. was bequeathed, upon trust to
apply the income towards the maintenance and education
of A. during his minority, and upon trust to pay the corpus
to him on attaining twenty-one, but in case of his dying
before that age, upon trust for X., it was held that, as
against X., the trustees had no authority to advance part
of the capital to A., who died before attaining his ma-
jority (y).

10. On the principle that the court in general cannot
interfere with legal interests, it is apprehended that a
trustee for another for life only (the trustee merely taking
an estate per autre vie) would not be justified, without the
consent of the legal remainderman, in cutting timber which
had arrived at maturity (as in Illustration 3), inasmuch
a8, not being the trustee for the remainderman, he could
not do acts for the benefit of the estate generally which
would be in derogation of the latter’s legal rights (z); nor
could he invest the proceeds so as to equitably arrange the
benefit between the tenant for life and the remainderman.

(v) See Walker v. Wetherell, 6 tenance to infants contingently
V. 255. entitled, Re Cotton, L. R., 1 Ch.
Div. 232, in cases where upon
their shares becoming vested they
would be entitled to income,
Re George, L. R., 6 Ch. Div. 887.

) Lee v. Brown, 4 V. 362.

z) See and consider Seagram v.
Knight, L. R., 2 Ch. 630, and
compare with Waldo v. Waldo, T
Sim. 261, and Gent v. Harrison,
John. 517.

. (w) Swinnock v. Crispe, Free.
78; Boyd v. Boyd, L. R., 4 Eq.,
805 ; Roper-Curzon v. Roper-
Curzon, Li. R., 11 Eq. 452.

. (2) Worthington v. McCrear, 23
B. 81; Re Breed, L. R., 1 Ch
Div. 226; but under power con-
ferred by Trusteesand Mortgagees
Act, 1860, trustees of settlements
dated since then may allow main-
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ARrt. 44.—Implied Powers of Trustees under recent
Settlements.

" The trustees of every settlement executed since the
28th August, 1860, can exercise the powers set
out in Lord Cranworth’s Act in relation to the
conduct of sales and exchanges of real estate, the
conveyance thereof to the purchaser, and the invest-
ment of the purchase-money, and also in relation
to the renewal of renewable leaseholds, the raisi
of money for the purposes of the settlement, the
maintenance of i.n};nt eestuis que trust, and the
acoumulation of the income: Provided, that the
settlement does not expressly negative the exercise
of such powers (a).

Oss.—The reader must not assume that trustees of settle-
ments prior to August, 1860, had noz any of these powers,
for, in point of fact, as we have seen, trustees possessed most
of them. But the %ct has defined, and put into a concrete
form, powers which were formerly exercisable by trustees
with more or less risk, inasmuch as their exercise was not
so much a matter of absolute discretion, as a question of
what was, under the circumstances, such an act as would
meet with the approval of the court. Some of the powers
are however quite new, such as the power to give valid
receipts for purchase-money.

ARrrt. 45.—Delegation of the Powers of a Trustee.

A power involving the exercise of special personal
discretion or confidence, can only be validly exe-
cuted by the persons nominated for that purpose,

.except in cases of absolute necessity (5); but a

(a) Trustees and Mortgagees’ 23 & 24 Vict. c. 145.
Act, 1860 (Lord Cranworth’s Act), (6) Stuart v. Norton, 9 W.R. 320.
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power to do a merely ministerial act, and involving
no personal discretion, may be delegated (b).

Irrusr.—1. Thus, a power of leasing cannot he dele-
gated, for in its exercise much judgment is required. The
fitness and responsibility of the lessee, the adequacy of the
rent, the length of the term to be granted, and the nature
of the covenants, stipulations and conditions which the
lease should contain, are matters requiring knowledge and
prudence (c).

2. But a trustee mayappoint an attorney merelyto pass the
legal estate, as such an act involves no discretion(d). And
where trustees had power to elect a clergyman, it was held
that they could not appoint proxies /o vofe; but when the
choice was once made, they could appoint proxies for the
purpose of signing the formal presentation (e).

8. A power to give valid receipts and discharges is &
power involving confidence, and a receipt given by an
agent or proxy (even though he be a’co-trustee) will be
invalid (f).

4. The rule as to the impossibility of delegating discre-
tionary or confidential powers is so stringent, that where a
settlement contains no power to appoint new trustees wit/
stmilar powers to those conferred on the trustees appointed
by the settlor, it is not even competent for the court to
confer such powers upon new trustees, save only where the
power is so snterwoven with the trust stself, that there can
be no execution of the trust without the exercise of the power,
in which case the power must of necessity be exerclsed by
the new trustees (g).

5. Thus, where there are trustees for sale, with a power
to give valid discharges for the purchase-money, and it

P ()] ggsg 36Pow 179; Farwell, (e) Att.-Gen. v. Secott,1 V. sen.
ow.

g & (c) Robmnv Flight,4D.,J. & (j)') Creu'cszwkm 4V. 97,
41
(d) Farwell Pow. 361.
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becomes necessary to appoint new trustees, the pawer is
properly exercisable by them; for without the power they
could not sell the property, and the settlor's intentions
would be frustrated. They therefore take the power of
necessity (t). :

6. On the other hand, a power of distribution of the trust
property among a class, in such proportions as the trustee
should deem proper, conld not, in the absence of express
directions to that effect, be executed by a new trustee.

ART. 46.—Suspension of Trustees’ Powers by Suit.

‘Where a suit has been commenced for the execution
of the trust, and a decree has been made, the
trustees have no authority to exercise their powers,
except with the sanction of the court (z) ; but such
a suit does not take away the legal powers of an
executor, so a8 to invalidate the title of persons
claiming under a disposition made by him in exer-
cise of those powers, where no injunction has been

anted, and no receiver appointed, and the alienee

as no notice of any act reach of trust (b) ; nor

does a decree absolve a trustee from the perform-
ance of his duties (c).

Trrust.—1. Thus a trustee cannot prosecute or defend
legal proceedings (d), nor execute a power of sale (¢), nor
make repairs (f), nor invest(g), nor exercise any other
power, after a decree in an administration suit, without
applying to the court to sanction his doing so.

2. In Berry v. Gibbons (k), on the other hand, a decree

() I8.; Drayson v. Pocock, 4 Ch. 747.
Sim. 283; Byam v. Byam, 19 B. c) Garner v. Moore, 3 Dr. 277.
68 ; Bartley v. Bartley, 3 Dr. 385; d) Jones v. Powell, 4 B. 96.
Lord v. Bunn, 2Y. & C. 98. ¢) Walker v. Smallwood, Amb.
(a) Mitchelson v. Piper, 8 8im.  676.
64; Shewen v. Vanderhorst, 2 R. (f) Mitchelson v. Piper, sup.
& M. 756; Minors v. Battison, L. Bethell v. Abraham, L. R.,
R., 1 Ap. Cas. 428. 17 Eq. 24.
(8) Berry v. Gibbons, L. R., 8 (h) Supra.
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had been made in a creditors’ suit, for the administration
of the personal estate of a testator, but no receiver had
been appointed, nor any injunction granted to restrain the
executrix from dealing with the assets. More than two
years after the decree, the executrix, who was also the sole
legatee, opened an account with a bank.as such executrix.
The account becoming overdrawn, she deposited with the
bank a picture, belonging to the testator’s estate, by way
of security. It was contended, that although the bank had
no notice of the suit, yet that it being a lis pendens, they
ought to have searched the register. But Lord Justice
James said: “In my opinion, the executrix had the legal
right to make such a deposit. In order to deprive them
(the bank) of the benefit of it, there must be evidence to
show that they had notice of there being some breach of
trust in the transaction. Now it appears to me that the
bankers did nothing but what was in the usual course of
business, and that there is nothing to fix them with any
notice of a breach of trust. The doctrine of lis pendens
has no bearing on the case; for a mere administration
decree, no receiver having been appointed, nor any injunc-
tion granted to prevent the executrix from dealing with
the assets, would not take away her legal powers so as to
invalidate the title of persons claiming under a disposition
made by her in exercise of those powers.”
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SUB-DIVISION V.
Tae AvutHORITY OF THE CESTUIS QUE TRUST.

ARrt. 47.—The Authority of the Cestui que trust in a
Simple Trust.

THE cestui que trust in a simple trust is entitled to
have the legal estate vested in him or his as-
signee ().

ART. 48.—The Authority of One of several Cestuis que
trust partially interested in a Special Trust.

The authority of one of several cestuis que trust in a
special trust, who is only partially and not abso-
lutely entitled to the trust property, in general
depends upon the terms of the trust as construed
by the court; but if sui juris, the cestui que trust
cannot be restrained from assigning his or her
interest, save only in the case of a married woman,
who may by apt words in the settlement be re-
strained from doing so during her coverture, but
not afterwards ().

Irvvsr.—1. In T%dd v. Lister (c), real and personal pro-
perty was devised and bequeathed to trustees, upon trust to
pay debts and funeral expenses, to keep the buildings on
the real estate insured, to satisfy the premiums upon certain
policies effected on the lives of the testator’s sons, to allow
each of his sons an annuity, and, subject thereto, in trust
for his daughter for life, with divers remainders over.
The personal estate sufficed to pay all but the insurance
premiums, and the daughter, who was a feme covert, filed

(a) Smith v. Wheeler, 1 Mod. 409; Horlock v. Horlock,2D., M.
17; Brown v. How, Barn. 3b64; & Q. 644; Tullet v. Armastrong,
Att.-Gen. v. Gore, 1b. 160; Kaye 4 M. &C. 392; Re Gaffee, 1 M. &
v. Powell, 1 V. 408. G. 647; Buttanshaw v. Marten,

(5) Pybus v. Smith, 3 B. C. C. Johns. 89.

340, n.; Re Elis, L. R., 17 Eq., (¢) 6 Mad. 429.
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a bill praying to be let.into possession, upon securing the
amount of the premiums of the policies. But Sir John
Leach refused her request, on the ground that the testator
had placed the direction of the property in the hands of
the trustees, which was for the advantage of those who
were to take in succession, and that a court of equity ought
not to disappoint the testator’s intention by delivering over
the possession to the tenant for life, unprotected against
her natural tendency to favour herself at the expense of
those in remainder. ¢ There may be cases in which it is
plain, from the expressions in the will, that the testator did
not intend the property should remain under the personal
management of the trustees: there may be cases in which
it is plain from the nature of the property that the testator
could not mean to exclude the cestui que trust for life from
the personal possession of the property; as in the case of
a family residence. There may be very special cases in
which the court would deliver the possession of the pro-
perty to the cestui que trust for life, although the testator’s
intention appeared to be that it should remain with the
trustees; as where the personal occupation of the trust
property is beneficial to the cestui que trust, in which case
the court, by taking means to secure the due protection -of
those in remainder, would, in substance, be performing the
trust according to the intention of the testator.”

2. The interest of a cestui que trust (save only in the
case of a married woman during her coverture) cannot
be made inalienable (4), except by means of a shifting
clause giving it over, or practically giving it over, to some
other person upon alienation (¢); in which case, the real
interest of the cestui que trust is merely contingent. The
contingency upon which it ceases being an attempt at

(d) Snowdon v. Dales, 6 Sim. (¢) SBee Oldham v. Oldham, L.
624; Green v. Spicer, IR. & M. R., 3 Eq. 404 ; Billson v. Crofts,
895 ; Brandon v. Robinson, 18 V. L. R., 16 Eq. 314; Re Aylwin,
429 ; Hood v. Oglander, 34 B. 513, L. R., 16 Eq. 585 ; Ex parte Eys-

ton, L. R., 7 Ch. Div. 145.
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alienation, it follows that he has nothing to alien. But
where he has an interest, and there is a mere restraint
on alienation, without any new trust being raised by an
attempt at alienation, the restraint is wholly nugatory.
For instance, a trust to apply income for another’s mainte-
nance entitles him to have the income paid to him or to
his alienee; for no one in remainder is injured by it ().

3. Even where a married woman who is tenant in tail
for her separate use is restrained from anticipation, she can
bar the entail and turn her estate into a foe simple; for
she does not thereby anticipate her interest, but only
enlarges it. As was said by Sir G. Jessel, M. R., in Cooper
v. Macdonald ( g), “ What is the meaning of the fetter?
The meaning is exactly that which was expressed by the
old common form of conveyancers, ‘so as in nowise to
deprive herself of the benefit thereof by way of anticipa-
tion.” The meaning was to give the actual enjoyment to
the married woman for her own benefit, not for the benefit
of anybody else; and it is absurd, it appears to me, to
extend such an equitable provision as this, so as to prevent
a married woman enlarging the estate tail into an estate
in fee simple for her own benefit. That is not an aliena-
tion so as to deprive herself of anything. . . . Why should
I construe that clause against anticipation—which was in-
vented by a Lord Chancellor for the benefit of a married
woman—to her damage and injury ?”’ o

ArT. 49.—The Authority of the Cestuis que trust collec-
tively in a special Trust.

If there is only one cestui que trust, or several
cestuis que trust all of one mind, and he or they
are sui juris, the specific performance of the trust
may be arrested, and the trust modified, or turned

'1 ((:{]} ﬂognthband v. Gisborne,  (g9) L. R., 7 Ch. Div. 292.
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into a simple trust; for the cestuis que trust are
in equity the absolute owners (@), save only in the
case of & married woman restrained from antici
tion, who is during her coverture incapable of deal-
ing with her interest (5).

Irrust.—1. Thus where a testator gave his residuary

personal estate to J. J., an infant, and directed his executors
to place it out at interest to accumulate, and to pay the
principal to the infant on his attaining twenty-four, and
in the meantime to allow 60/. & year for his mainténance,
and the testator gave the residue over on the infant’s
dying under twenty-one; the court held that the residue
was absolutely given to the infant on his attaining twenty-
one, and that, therefore, he was entitled to have the residue
and accumulations at once transferred to him (¢).
- 2. And so in Magrath v. Morehead (d), the settlor by his
will directed his property to be divided into nine shares,
and gave one and a half share to each of his two daughters,
““to be settled on themselves at their marriage.” The
two daughters having attained twenty-one, and being un-
married, it was held that they were entitled to their shares
absolutely.

8. In Gosling v. Gosling (¢), a testator by codicil, after
devising an estate in Surrey to his trustees, upon trust for
gertain persons, concluded as follows : ““ It is my particular
desire, that no one shall be put in possession of my estate,
or shall enjoy the rent, dividends and profits of any part
thereof, or of any property left by my will or codicil, until
he shall attain the age of twenty-five years; and in the
meantime the rents, dividends, and profits to accumulate.’’
A devisee claimed to have the estate transferred to him
before attaining twenty-five, and Vice-Chancellor Page
‘Wood said: “ The principle of this court has always been
" (a) Lew. 569, and Bee cases Art. 48, n. (3).
quoted as examples, ¢) Josselyn v. Josselyn, 9 Sim. 63.

) Stanley v. Stanley, L. R., 7 d) L. R., 12 Eq. 491,
Ch(. iv. 589; andcases’dtedc&p. ¢) Jolms.’ 266.Eq .
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to recognize the right of all persons who attain the age of
twenty-one to enter upon the absolute use and enjoyment
of the property given to them by & will, notwithstanding
any directions by the testator to the effect that they are
not to enjoyit until a later age, unless, during the interval,
the property is given for the benefit of another. If the
property is once theirs, it is useless for the testator to
attempt to impose any fetter upon their enjoyment of it
in full, so soon as they attain twenty-one. And upon that
principle, unless there is in the will, or in some codicil to
it, a clear indication of an intention on the part of the
testator, not only that his devisees are not to have the en-
joyment of the property he has devised to them, until they
attain twenty-five, but that some other person is to have
that enjoyment, or unless the property is so clearly taken
away from the devisees up to the time of their attaining
twenty-five, as to induce the court to hold that, as to the
previous rents and profits, there has been an intestacy, the
court does not hesitate to strike out of the will any direction
that the devisees shall not enjoy it in full until they attain
the age of twenty-five years.” The learned Vice-Chancellor
therefore allowed the plaintiff’s claim. .

4. Again, in Re Brown (f) there was a bequest of consols
in trust to purchase a life annuity for a lady, to be held
for her separate use without power of anticipation; and in
cage of her illness or incapacity, the testator gave the
trustees a discretionary power as to the application of the
annuity for hermaintenance. The legatee being unmarried,
and the restraint on anticipation being therefore nugatory,
it was held that she was entitled to a transfer of the
consols (g).

5. A similar result follows where the legatee, restrained

5 f) 27 B. 324. v. Fuller, 26 B. 99; Barton v

g) See also Tullett v. Arm-  Briscoe, Jac. 603 ; Rs Gaffze, 1
strong, 4 M. & C. 377; Buttan- M. & G, 547; Re Linyee, 23 B.

shaw v. Martin, Johns, 89; Wright 241,
v. Wright, 2J. & H. 666 Cooke



144 ADMINISTRATION OF A TRUST.

from anticipating, becomes discovert afterwards (A4), or is
divorced, or about to be divorced (#), or has a protection
order under 20 & 21 Viet. c. 85 (%), and 4 fortiori where
she is judicially separated by a magistrate’s order under
41 Vict. c. 19, s. 4.

6. So where a testatrix gave a sum of 20,0001. stock, to
be laid out by the trustees of her will in the purchase of a
government annuity, in the name and for the benefit of her
godson for the term of his natural life, and directed that
the annuitant should not be entitled to have the value of
his annuity in lieu thereof, and that if he should sell it, it
should cease, and form part of her residuary estate, it was
held that the annuitant was absolutely entitled to the
annuity, and that he could make a good title to it to a
purchaser (). ‘

7. On similar principles, where an estate is directed to
be sold and the proceeds to be divided amongst several
persons, no one singly can elect that his own share shall
not be disposed of, but shall remain realty (m); for the
other undivided shares would not sell so beneficially; but
if all of them agree to take the land unconverted, they can
insist upon their right to do so (n).

%) Buttanshaw v. Martin, sup. (m) Lew. 784 ; Holloway v. Rad--

i) Re Linyee, sup. cliffe, 23 B. 163.

k) Cooke v. Fuller, sup. (n) Haroourt v. Seymour, 2 Sim.,

?) Hunt v. Foulston, L. R., 3 N.8.45; Cookson v. Reay, 5 B.
Ch. Div. 285. 22 ; Dizon v. Gayfere, 17 B. 433.
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SUB-DIVISION VI.

Tae DearH, RETIREMENT, orR REMOVAL OF A TRUSTEE,
AND THE EFFECT THEREOF IN RELATION TO THE
OFrIcE oF TRUSTEE.

Art. 50.—Survivorship of the Authority and Powers of
the Trustees. , v

Uron the death of a trustee, the office, as well as the

estate, survives to the remaining trustees (4); and

notwithsta.nd.inf that there is a power for the

- appointment of new trustees (5), the survivors can

carry out the trust and exercise all such powers as

are necessary for the carrying out of the trust (c),
unless there be something in the settlement whic%:

specially manifests an intention to the contrary ().
IvrusT.—Thus where there was a devise and bequest of
freehold and other property, and all other the testator’s
real and personal estate to two persons, their executors and
‘administrators, upon trust, by sale or otherwise at their
discretion, to raise and invest a certain sum of money and
apply the interest as therein directed, and one of the
trustees died, and the other proceeded to sell the estate;
it was held, on an objection to the title, that the surviving
trustee might exercise the option of selling and the power
of sale; and the Vice-Chancellor said: ‘“The argument pro-
ceeds, as it appears to me, on an entire disregard of the
distinction between powers and trusts. No doubt where it

(a) Warburton ~v. Samdys, 14 bury, sup.; Re Cooke’s Contract,
Sim. 622; Eyre v. Countess of- L. R., 4 Ch. Div. 454.
Shaftesbury, 2 P. W. 121—124. (@) Foley v.Wortner, 2J. & W.

b) Warburton v. Sandys, sup. 245 ; and see Jacob v. Lucas, 1 B.

¢) Lane v. Debenham, 11 Ha. 436.

188 ; Eyre v. Countess of Shaftes-

U.T. L
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is a naked power given to two persons, that will not survive
to one of them unless there be express words or a necessary
implication. . . . When, on the other hand, a testator
gives his property, not to one party subject to a power in
others, but to trustees upon special trusts, with a direction
to carry his purposes into effect, it is the duty of the trus-
tee to execute the trust. If an estate be devised to A. and
B. upon trust to sell, and thereby raise such a sum, it is, I
think, a novel argument, that after A.’s death B. cannot
sell the estate and execute the trust” (e). )

AgrTt. 51.—Derolution of the Office of Ezxecutive Trustee
on Death of the last Surcicor.

Upon the death of a last surviving trustee, intestate
as to the trust estate, it depends u nthelangusge
of the settlement whether his heir or personal
representative, as the case may be, can execute a
special trust. If it is to be collected from the
settlement that the office was intended to be a
personal one, it does not devolve on the heir or
personal representative. If, on the other hand,
the trust is directed to be performed by the trustee,

. his heirs, executors, &c., it will devolve on those per-
8ons.

Irrust.—1. Thus where the settlor gives personal pro-
perty to A. B. upon certain trusts, then upon the death of
A. B, although the estate vests in his executor, the latter
will be unable to execute the trusts; for, as was said by
Lord Cottenham in Mortimer v. Ireland (a), ‘“whether the
property is real or personal is no matter; for suppose a
man appoints a trustee of real and personal estate simpli-
citer, adding nothing more, this cannot make his repre-
sentative a trustee. . . . The property may vest in the

(¢) Lane v. Debenham, sup.; and (@) 11 Jur. 721.
Re Cooke’s Contract, sup.
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.representative, but that is quite another question from his
_being trustee.” '

2. But where leasecholds were assigned to two trustees,
their executors and administrators, then upon the death of
the survivor, his executors or administrators can carry out
the trust, unless (it is said) he has himself expressly or
impliedly forbidden the doing so, as by bequeathing the
leaseholds to another, and so going out of his way to
prevent them devolving upon the executors or administra-
tors (z).

Arrt. 52.—Devise of the Office of Trustee.

‘When a last surviving executive trustee devises the
trust property, the devisee can only execute the
trust if it was by the settlement confided to the
trustees and their assigns(a). In the absence of
these words, new trustees must be appointed (b).

Irrust.—1. Thus if the settlor vest the trust property in
A. and his heirs, upon trust that A. and his heirs shall sell,
and A. dies and devises the trust property to B., new trus-
tees must be appointed to carry out the sale; for B. cannot
sell, inasmuch as there was no power given by the settle-
ment to A.’s assigns to carry out the trust; and A.’s heir
cannot sell, because by devising the estate to B., A. de-
prived him of the character of heir (¢).

2. And so again, where (d) personalty was assigned to
trustees, their executors and administrators, in trust, and
the surviving trustee bequeathed it to A. and B., and
appointed A.; B. and C. his executors, it was held that A,
and B. could not execute the trust, for the trustee had no
power to bequeath it; nor could A., B. and C. as executors

(z) See per Kindersley, V.-C., 425 ; Saloway v. Strawbridge, 1 K.
Re Burtt, 1 Dr. 319. &J. 371.
68ga) Hall v. May, 3 K. & J. b; See Re Burtt, 1 Dr. 319.

; Titley v. Wolstenholms, 7 B. ¢) Cook v.Crawford, 13 Sim. 91.
d) Re Burtt, sup.

L 2
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execute it, for by bequeathing the property to A. and B.
alone, the trustee had deprived his executors of the trust.
It is suggested that where real property is vested in one
and his heirs, upon trust that he and Ais ezecutors carry
out certain directions, and the trustee devises it to another,
such devise, although nugatory, would not deprive the exe-
cutors of the trust; for it would not deprive them of the
estate, which would, in the absence of the devise, have
descended to the heir and not devolved upon them.

8. Where the trust property was confided to a trustee,
his heirs and assigns, it was held, that although the settle-
ment contained a power to appoint new trustees, the word
assigns might reasonably be construed to give the trustee
a discretionary power of preventing the inconvenience
which might attend the devolution of the trust upon his
heir (z).

ART. 53.—Retirement and Removal of a Trustee.

‘Where the settlement contains no power to appoint
new trustees, and it is dated before the 28th day
of A 1860 (a), a trustee can only be dis-
charged from his office—

a. With the consent of himself and all his cestuis
que trust, who must, in order to give & valid con-
sent, be sui juris (5); or :

B. By the court, which will act at the instance
of the trustee, or at the instance of any of the
cestuis que(trust where tﬁe trustee has behaved
improperly (c), or is incapable of acting properly (),
or is a felon (¢), or a bankrupt (f), or is resg'ding

z) Hall v. May, sup.; Mr. 5) Wilkinson v. Parry,

Lewm( A iFt;;lbserva.v tiyonsmgn t.l;ie case, 27&.) 7 v- Furry) 4 Rass.
Trusts, 204. (¢) Millard v. Eyre, 2 V. 94 ;

(@) Lord Cranworth’s Act, 23  Paliaret v. Carew, 32 B. 667.

& 24 Vict. c. 145, 8. 37, which _ (d) Buchanan v. Hamilton,5 V.
implies a power to appoint new  722.

i ts executed (¢) 16 & 16 Vict. c. 55, 8. 32.

after th l;181;11A 860. (f) 32 & 33 Vi 7
) ugust, 1860. 3 Vict. . 71, 8. 32;
’ Re Barker, L. R., 1 Ch. Div. 43,
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abroad (g), or cannot be heard of (4). And the
court can discharge an old trustee without neces-
sarily appointing a new one in his place, if it be
difficult or impossible todo so (5). The costs of the
application will come out of the estate if the
trustee is justified in retiring (£), or where the
removal is not caused by impropriety on his part.
TIrrver.—The only points in this article which need
illustration are the circumstances which will justify a
trustee in retiring. In Forshaw v. Higginson (1), the late
Master of the Rolls said : ‘It is quite settled that a trustee
cannot from mere caprice retire from the performance of
his trust without paying the costs occasioned by that act;
it is also quite clear, that any circumstances arising in the
administration of the trust which have altered the nature
of his duties justify him in leaving it, and entitle him to
receive his costs; but I think that to justify him in that
course the circumstances must be such as arise out of the
administration of the trust, and not those relating to himself
individually. Here the circumstances which in my opinion
justify his saying, ‘I cannot proceed with the administra-
tion of the trust with my co-trustee,” arose out of his
private circumstances, not out of the administration of the
trust. If, therefore, on the application of the trustee to be.
discharged, the cestuis que trust had ‘said, ¢ You must pay
the cost of the appointment of new trustees,” which would
have been the mere cost of an indorsement on a deed, and
he had refused to do this, I should not have supported
him in instituting a suit by giving him the costs thereby
occasioned. But that is not the present case. . . . . No
person can be compelled to remain a trustee and act in’ the

(9) Buchanan v. Hamilton, sup.; (k) Goventry v. Coventry, 1 Kee.

Re Bignold, L. R., 7 Ch. 223. 768 ; Greenwood v. Wakeford, 1 B.
(®) Re Harrison, 22 L. J., Ch.  681; Forshaw v. Higginson, 20 B.
69. 486; Re Stokes, sup.; and sed

(i) Re Stokes, L. R.,13Eq. 333.  Barker v. Prile, 2 Dr. & 8. 340.
(?) Supra. s
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execution of the trust. As already stated, if the circum-
stances preventing his continuing to perform his duties
erose from any act of his own, or anything relating to
himself, I think he ought to pay the costs of the appoint-
ment of a new trustee; but if the persons upon whom the
appointment of a new trustee depends absolutely refuse to
take steps for that purpose, what is he to do? In my
opinion, the only course he could take was to say what
every trustee may say, ‘I will apply to, and have the trust
executed by the court, and I will ask to be discharged from
the trusts as incidental to that relief.’

ARrTt. 54.—Appointment of new Trustees by the Court.

‘Whenever it is expedient to appoint a trustee or
trustees, whether of a settlement of which no
trustees were originally appointed (z), or the ori-
ginal trustees of which have died, retired, or been:
removed, and it is found i ient, difficult, or
impracticable to do so without the assistance of the
court, the court may appoint such a trustee or trus-
tees (b), and .may, by order, vest in such new trus-
tees or trustee any lands(c) subject to the trust (d),
and the right to call for the transfer of any stock,
or to receive the dividends thereof, and the right
to sue for and recover any chose in action, or any
interest in respect thereofy (e).

ART. 55.—Euxpress Power to appoint new Trustees:

‘Where there is an express power to appoint new
trustees contained in the settlement (and such a

{s) Dodkin v. Brunt, L. R., 6 - (c) Quaere, leaseholds; ses Re
Eq. 580; D’ Adhemar v. Bertrand, = Mundel, 6 Jur., N. 8. 880, and
35 B. 19; and see 15 & 16 Vict. Re Robinson, 9 Jur., N. 8. 885,
c. 65,8. 9. d) 13 & 14 Vict. c. 60, s. 34.
33(&) 13 & 14 Vict. c. 60,88. 32, . (¢) Ib., 8. 35.
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power is implied in every settlement executed since
the 28th Awugust, 1860 (¢), such a power must
be executed strictly (). But unless there clearly
appears to be an intention to the contrary (c), the
original number of trustees may be increased or .
Jiminished (). - .

Irrusr.—1. Thus, where the power was vested in “the
surviving or continuing trustees or trustee, or the heirs,
executors, or administrators of the last surviving and con-
tinuing trustee,” and the two trustees were desirous of
retiring, it was held that they could not do so by appoint-
ing two new trustees in their place by one deed, but that
one must appoint a new trustee in the place of the first
retiring trustee, and then the new trustee must appoint
one in the place of the second retiring trustee(e). This
case is' a singular instance of that verbal subtlety which
makes men of the world so distrustful of legal interpreta-
tion. It all turned upon the idea, that trustees who were
about to retire could not be said to be continuing, but that if
one retired first, the other would be a continuing trustee,
although he might intend to retire the next day. If, in
addition to the words ‘‘surviving and continuing,” the
words “ or other trustee or trustees’” had been added, the
two retiring trustees might have appointed two new ones
by the same deed (f).

2. So again, the words “‘ unfit and incapable” are very
strictly construed. Thus, where a new trustee was to be
appointed if a trustee became incapable of acting, it was
held that the bankruptcy of one of the trustees did not
fulfil the condition, as it only rendered him wnfi¢ but not

(ag 23 & 24 Vict. c. 146, 8. 27. Coll. 336; Millar v. Priddon, 1
(5) Bee Stones v. Rowton, 17 B. D., M. & G. 335 ; Re Bathurst, 2
30. 8. & G. 169.
(¢) Bee Emmett v. Clarke, 3 Gif. (¢) Stones v. Rowton, sup.; but
32; Lord Lonsdale v. Beckstt,4 D,  comp. Cafe v. Bent, 5 Ha. 24.
& J. 265. (f) Lord Camoys v. Best, 19 B.
(@) Meinertzhagen v. Davis, 1 414,
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incapable (9). And so where the words were ‘unable to
act,” it was held that absence in China or Australia did
not disable (h), although it clearly unfitted (<) a trustee for
the office.

(9) Turmer v. Maule, 15 Jur. (s) J[mnard v. We{ford, 1 Sm.
761 ; see Re Watts, 9 Ha. 106. & G. 426. A mere temporary
(h) Withington v. Withington, absence abroad would not unfit a
16 Sim. 104 ; Rs Harrison, 22 L. trustee for the office. Re Moravia
J., Ch. 69; but see Re Bignold, Society, 4 Jur., N. 8. 703.
L. R, 7 Ch 223.
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SUB-DIVISION VII.

Tae ProrecTION AND RELIEF ACCORDED TO TRUSTEES.

ARrr. 56.—Reimbursement of Expenses.

‘WHETHER the settlement provides for the reimburse-

ment of the trustee’s expenses or not, he is entitled
to be reimbursed all expenses which he has properly
paid or incurred in the execution of the trust (a);
and until they are paid he has a lien for them on
the trust property (5). The question as to what
expenses are, and what are not, properly incurred,
depends upon the circumstances of each particular
case (c).

Irrust.—1. Thus, in Bennett v. Wyndham (d), a trustee
in the due execution of his trust directed a bailiff employed
on the trust property to have certain trees felled. The
bailiff ordered the wood-cutters usually employed on the
property to fell the trees, in doing which they negligently
allowed a bough to fall on to a passer-by, who, being
injured, recovered heavy damages from the trustee in a
court of law. These damages were, however, allowed to
the trustee out of the trust property, the Lord Justice
Knight Bruce saying: ¢ The trustee in this case seems to
have meant well, to have acted with due diligence, and to
have employed a proper agent to do an act, the directing
which to be done was within the due discharge of his duty.
The agent makes a mistake, the consequences of which
subject the trustee to legal liability to a third party. I am

(6) Worral v. Harford, 8 V.8; M. & G. 19; and see Walters v.
Morrison v. Morrison, 4 K. & J.  Woodbridge, L.R., 7 Ch. Div. 504.
458. " (c) Leedham v. Chawner, 4 K.

(8) Ez parte James, 1 D. & C. & J. 458.
272; Ez parte Chippendale, 4 D., (@) 4D., F. &J. 259.
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of opinion that this liability ought, as between the trustee
and the estate, to be borne by the estate.”

2. Bo again, a trustee or executor will be allowed the
amount of a solicitor's bill of costs which he has paid for
services rendered in the matter of the trust (e).

3. But where a receiver (who is, of course, a constructive
trustee) made several journeys to Paris, in order that he
might be present at the hearing of a suit brought in the
French courts in relation to the trust property, and it ap-
peared that his presence was wholly needless, the whole
question being one of French law, and not of fact, his
travelling expenses were disallowed, on the ground that
they were under the circumstances improperly incurred (f).

4. And so where trustees attempted, at the solicitation
of their cestuis que trust, some of whom were married women
without power of anticipation, to sell the trust property
before the date named in the settlement, it was held that
they were not entitled to be indemnified against the costs
of an action for specific performance brought against them
by the purchaser (g).

ARrr. 57.— Protection against the Acts of Co-trustee.

" A trustee is not answerable for the receipts, acts, or
- defaults of his co-trustee (2), save only:—

«. Where he has kanded the trust -property to
him without seeing to its proper application.

ﬁ ‘Where he allows him to receive the trust

roperty without making due inquiry as to his
ing with it.

7. ere he becomes aware of a breach of
trust, either committed or meditated, and abstains
from taking the needful steps to obtain restitution
and redress, or to prevent the meditated wrong.

(e) Macnamara v. Jones, Dick. g) Leedham v. Chawner, sup
a) Dawson V. Clarke, 18 v.
( f) J[alwlm v. O’ Callaghan, 3 254; and as to settlements made

M. &C. 62. since, see 22 & 23 Vict. c. 35,
s 31,
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‘And even in these three cases he may, by express
declaration in the settlement, be made irrespon-
sible ().

" Invusr.—Thus in the case of Wilkins v. Hogy (c), which
now governs the subject, a testatrix, after appointing
three trustees, declared that each of them should be
answerable only for losses arising from his own default
and not for involuntary acts or for the acts or defaults of
his co-trustees, and particularly that any trustee who
should pay over to his co-trustees, or should do or ¢oncur
in any act enabling his co-trustees to receive any monies for
the general purposes of her will, should not be obliged to see
to the due application thereof, nor should such trustee be
subsequently rendered liable by any express notice or inti-
mation of the actual misapplication of the same monies. The
three trustees joined in signing and giving receipts to two
insurance companies for two sums of money paid by them,
but two of the trustees permitted their co-trustee to obtain
the money without ascertaining whether he had invested
it. This trustee having misapplied it, it was sought to
make his co-trustees responsible, but Lord Westbury held
that they were not; saying, “ There are three modes in
which a trustee would become liable according to the
ordinary rules of law—first, 'where, being the recipient, he
hands over the money without securing its due application,
secondly, where he allows a co-trustee to receive money
without making due inquiry as to his dealing with it; and
thirdly, where he becomes aware of a breach of trust,
either committed or meditated, and abstains from taking
the needful steps to obtain restitution or redress. The
framer of the clause under examination knew these three
rules, and used words sufficient to meet all these cases.

5) As to the whole of the ar- also Diz v. Burford, 19 B. 409;
ticle, see j ent of Westb Mucklow v. Fuller,Jac.198; Brum- -
L. C., in Wilkins v. Hogg, 3 Giff.. ridge v. Brumridge, 27 B. 5.

116; ) Jur., N. 8. 25; and see (¢) Supra.
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There remained therefore only personal misconduct, in
respect of which a trustee acting under this will would be
responsible. He would still be answerable for collusion
if he handed over trust money to his co-trustee with
reasonable ground for believing or suspicion that that
trustee would commit a breach of trust; but no such case
as this was made by the bill.”

ARrT. 58.—T'rustee without Notice not bound to pay to

Persons claiming through Cestui que trust. :

If the person who is really entitled to trust property

is not the cestui que trust who appears on the face

of the settlement, but some one who claims through

- him, and the trustees, having neither express nor.

constructive notice of such derivative title, pay upon.

the footing of the original title, they cannot be
made to pay over again (a).

Yervst.—Thus, in Leslie v. Baillie (b), a testator, who
died and whose will was proved in England, bequeathed
a legacy to a married woman, whose domicile, as well as
that of her husband, was in Scotland. The husband died
a few months after the testator, without having received
the legacy. After his decease the executors of the testator,.
with knowledge of the before-mentioned circumstances of
domicile, paid the legacy to the widow. It was proved.
that, according to the Scotch law, the payment should
have been made to the husband’s personal representatives..
It was however held, that in the absence of proof that the
executors of the settlor knew the Scotch law on the subject,
the payment to the widow was a good payment.

() Lew. 679; Cothay v.Syden-  Baillie, 2 Y. & C. C. 91.
ham, 2 B. C. C. 391; Leshiev.  (b) Supra.
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Arrt. 59.—Concurrence of or Release by the Cestuis que
trust.

A cestui que trust who has assented to or concurred
in a breach of trust (), or who has subsequently
released or confirmed it(6), cannot afterwards charge
the trustees with it: Provided—

z. That the cestui que trust was sui juris at the
date of such assent or release (c) ;

B. That he had full knowledge of the facts and
knew what he was doing (¢), and the legal effect
thereof (¢) ; .

. That no undue influence was brought to bear
upon him in order to extort the assent or re-
lease (f).

A cestul que trust, however, who is nof sui juris, and
who conours in a breach of trust, may bind himself
from afterwards charging the trustees if he employ
fraud (¢) ; save only where the cestui que trust is a
married woman without power of alienation (%).

Trrvst.—1. Stock was settled on a married woman for
her separate use for life, with a power of appointment by
will. The trustees, at the instance of the husband, sold
out the stock and paid the proceeds to him. The wife filed
a bill to compel the trustees to replace the stock, and ob-
tained a decree, under which the trustees transferred part

(@) Brice v. Stokes, 11 V. 319;

& C. 31; Aveline v. Melhuish, 2
Wilkinson v. Parry, 4 Russ. 272; ’

D.,J. &8. 614.

Nail v. Punter, b Sim. 555 ; Life
Associati 3{ Scotland v. Siddal,
3De G. & J. 74; Walker v. Sy-
monds, 3 Sw. 64.

(6) French v. Hobson, 9 V. 103’
Whilkinson v. Parry, sup.; Creswell
v. Dewell, 4 Giff. 465.

" (¢) Underwood v. Stevens, 1 Mer.
717; Leach v. Leach, 10 V. 517;
Lord Montford v. Cadogan, 19V. 9.

(@) Buckeridge v. Glass, 1 Cr. &
Ph. 135; Hughes v. Wills, 9 Ha.
773 ; Cockerill v. Cholmeley, 1 R.
& M. 425; Strange v. Fooks, 4
Giff. 408; Murch v. Russell, 3 M.

(€) Cockerill v. Cholmeley, sup.;
Marker v. Marker, 9 . 16;
Burrows v. Walls, 5 D., M. & G.
264 ; Stafford v. Stafford, 1 D. &
J. 202; Strange v. Fooks, sup.

) Bowles v. Stewart, 1 Sch.
& Lef. 226; Chesterfield v. Janssen,
2 ‘(T' Vo Montford Cadog

g rd Montford v. an,
mp.,? Sharpe v. Fiy, L. R., 4 Ch.
35; Re Lush, ibid. 691.

(I%quold v. Woodhams, L. R.,
16 . 33; Stanley v. Stanley,
L. R., 7 Ch. Div. 589.
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of the stock into court, and were allowed time to retransfer
the remainder. The wife then died, having by her will
appointed the stock to the husband. He then filed a bill
against the trustees, claiming the stock under the appoint-
ment, and praying for the same relief as his wife might have
had. It is needless to say that his claim was promptly
rejected (7).

2. A formal release under seal, or an express confirma-
tion, will of course estop a cestui que trust from instituting:
subsequent procoedings; and it would seem that any
positive act or expression indicative of a clear intention to
waive a breach of trust, will, if supported by valuable con-
sideration (however slight), be equivalent to a release (%).

3. An infant or a feme covert (unless in respect of her
separate estate vested in her unreservedly (7)) cannot loose
his or her right to relief, either by concurrence or release.
And it has been considered that where a trust fund was
settled upon trust for such persons as a feme covert should
appoint, and in the meantime to her for her separate use
for life, and she acquiesced in a breach of trust, her ap-
pointees could claim relief although she herself could
not(m). It is, however, submitted that this case was
wrongly decided, inasmuch as a feme covert, with a general
power of appointment, is practically as much the abso-
lute owner of the-property as if it were conveyed to her
absolutely; and indeed this latter view has been since
adopted (n).

4. Where, however, property is settled upon a married
woman simply, and not to her separate use, or where it is
settled to her separate use, but she is restrained from

(i) Nail v. Punter, 5 Sim. 655. 2 Eq. 538; Taylor v. Cartwright,
See Stackhouse v. Barnston; L. R., 14Eq 175.
. 456; per Sir W. Grant and (m) Kallaney v. Johnson, 5 B.
th-ant v. Blanchford, 11 W. R.  819; Vaughan v. Vanderstegen, 2

178; and Lew. 755. Drew. 165.
(l) Brewer v. Swirles, 2 Sm. & n) Jones v. Higgins, supra ;
G. 219; Fletcher v. Grem, 33 B. Chartered Bank of Australia

426; Butler v. Compton, L.R., T v. Lempmre,L R.,4 P. C. 596.
Eq. 16; Jones v. Higgins, L. R.,
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alienating or anticipating it (o), she is not competent to
consent to or to release a breach of trust, and her concur-
rence or release will afford no protection to the trustee.
For instance, where money is settled upon a husband for
life, remainder to his wife for life or absolutely, her con-
currence in & breach of trust during the life of her husband
would have no effect. Neither would it if she were the
tenant in possession to her separate use if she were re-
strained from anticipation; for, as was said by Vice-Chan-
cellor Malins in Stanley v. Stanley (p), ‘‘In no case, and by
no device whatever, can the restraint upon anticipation be
evaded.” The principle was very vigorously expressed by
Lord Langdale in Tyler v. Tyler (¢), in a passage which
ought to be learnt by heart by every trustee. ¢ Wefind,”
said his lordship, ‘‘a married woman throwing herself at
the feet of the trustee, begging and entreating him to
advance a sum of money out of the trust fund, to save her
husband and her family from utter ruin, and making out a
most plausible case for that purpose; his compassionate
feelings are worked upon, he raises and advances the
money, the object for which it was given entirely fails, the
husband becomes bankrupt, and in a few months the very
same woman who induced the trustee to do this, files a bill
in the Court of Chancery to compel him to make good that
loss to the trust. These are cases which, when they
happen, shock everybody’s feelings at the time; but ¢ 7s
necessary that relief should be given in such cases, for if relief
were not given, and if such rights were not strictly maintained,
no such things as a trust could ever be preserved.” -

5. A married woman is, however, legally responsible for
a fraud, and Aer ordinary incapacity will not avail her;
but if the property were settled upon her without power of
anticipation, her fraud will not prejudice her (). A settle-

(o) Stanley v. Stanley, L. R., T 7) 3 B. 563.
Ch. Div. 589. r) Stanley v. Stanley, sup.
(») Supra.
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ment was made on the marriage of a female infant,
whereby the husband covenanted to snduce her to settle
her real estate upon attaining twenty-one, and to concur
in such settlement himself. He neglected to do so how-
ever, and they subsequently mortgaged the real estate, but
the mortgagee had no notice of the covenant until just
before the deed was acknowledged. It was held, that the
wife’s fraud in not disclosing the existence of the settle-
ment bound her estate, and bound her not fo consent to the
settlement which the husband had covenanted that he
would induce her to settle (s).

ARrrT. 60.—Laches of the Cestuis que trust when a bar to
Relief.
The Statutes of Limitation do not apply to declared
trusts (¢) (except where they are created by way of
a charge on real estate, unconnected with a
duty (3) ), nor to trusts which on the Jace of awritten
instrument are resulting trusts (c), although they
are applicable to other constructive trusts (d); but
in taking an account for the purpose of cha.rgmg a
trustee with personal liability, every fair allowance
ought to be made in his favour if it can be shown
that he acted bon4 fide, and that the claim sought
to be enforced is one which arose many
and one of the nature and particulars of whmhage
cestuis que trust was, at the time when it arose,
perfectly cognizant (e).
Trvust.—1. If land be devised to a person upon trust to
receive the rents and thereout to pay certain annuities,
the surplus rents result to the heir-at-law upon the face of

(s) Sharp v. Foy, L R 4Ch.  (d) Beckfordv. DI:’ad; 17V.97;

85; and see Re Lush, id. 591. Petre v. Petre, 1
(a 3&4W111.4,c 27,5 25. )SeeperWeetbury, L. C,
Ib. 8. 40. cDonnellv. White, 11 H. L. C.
i Lew. 719; Salter v. Cava- 570 Thompson v. .E’actwood,L R.,
nagh, 1 Dr. &EW. 668; Mutlow v. 2Ap Ca. 215.

Blgg,L R., 18 Eq. 246.
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the instrument, and the heir-at-law is therefore not statute
barred by any length of possession of the trustee (f).

2. But a resulting or other constructive trust, depending
upon evidence dekors the written instrument, is within the
statute (g) ; and so a tenant for life of leaseholds who renews
in his own name (%), or a mortgagee in possession (even
though the mortgage is in the form of a trust) (¢), is en-
titled to the benefit of the statute.

3. 'Simple charges are, however, expressly provided for
by the statutes (X). 'Where, however, a charge is so
coupled with a trust as to be in reality a trust itself, the
statutes do not apply. For instance, where a testator
charges his property with payment of his debts, and im-
poses an obligation on the devisee to exert himself actively
in paying the debts, the case will not fall within the
statutes (7).

4. An estate is devised to A. and his heirs, charged with
the payment of 500!. to B. and C. upon certain trusts. Here,
as between A. and the two trustees, there is & mere charge;
but as between the trustees and their cestuis que trust
there is a trust (m).

5. As has been stated, even a cestui que trust of a de-
clared trust may disentitle himself to relief by great laches.
Thus A., being greatly in debt, executed a deed of trust
for the benefit of his creditors, and among the property
was the benefit of a lease for lives, renewable for ever, on
which the rent reserved was a high rack rent. The tenant
under this lease complained, and the trustee, with the
knowledge, but without the consent, of A. (but with the
consent and approbation of A.’s brother, who had the
management of A.’s affairs), accepted a reduced rent. A.
complained of the abatement, but took no steps to put an

Salter v. Cavanagh, sup. (%) 3 & 4 Will. 4, . 27, s. 40.
; See note (4), p. 160. ({) Hunt v. Bateman, 10 Ir. Rep.
k) Petre v. Petre, sup.

360.
i) Locking v. Parker, L. R., (m) Lew. 721.
6 Ch. 30.

U.T. M
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end to it for some years. It was held that after the ex-
piration of the trust, the trustee could not be called upen
to make up the deficiency (n). It would, however, seem
that a mere knowledge, without suing for a few years, as
for ten years, will not destroy the right (o), particularly
where the trustee has not acted bond fide. .

6. So again, in Jones v. Higgins (p), it was declared in
a marriage settlement that a sum of money, then in the
hands of the lady’s brother, should be held by three
trustees, one of whom was the brother, upon trust at the
request in writing of the lady to pay to her the whole or
any part absolutely, and until such request upon trust,
when and as the same should come into their hands, to
invest the same and pay the interest to the wife for life for
her separate use, and after her decease as she should by
will appoint, and in default of appointment to her hus-
band. The money was allowed to remain for thirteen
years in the hands of the brother, who paid the interest
to the husband, and also paid him part of the principal,
with the wife’'s knowledge. The husband died, the brother
became insolvent, and the wife filed a bill against the
trustees ; but it was held, that although the trustees had
been guilty of a breach of trust, the wife was debarred
from relief on account of her long acquiescence.

7. 8o, wherever it is for the general convenience that a
suit in respect of a long dormant grievance should be dis-
allowed, the court will refuse relief on the ground that
¢ Expedit reipublicee ut sit finis litium” (¢). For instance,
where a plaintiff seeks to set aside a purchase from him by
his. solicitor, a delay of less than twenty years may bar
the right to relief, if it would be inconvenient.to grant
it (r); or where, in an action for an account, the plaintiff
by lying by has rendered it impossible or greatly incons

'n) McDonnel v. Wlutc, sup, (¢) Lew. 715.
o) L. R., 2 Eq (r) Gresisy v. Mousley, 4 D. &
ﬁTarnmt . Blamhﬁrd, 11 J.78.
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venient for the defendant to render the account he calls
for, he will get no relief (s).

—_—

ARrt. 61.—The Gainer by a Breach of Trust must pro
tanto indemnify Trustee.

As between the trustees and a third person who has
reaped the benefit of a breach of trust, the latter
must indemnify the former to the extent of the
property actually received by him under the breach
of trust (¢); and where he is a cestui que trust
the trustees will have a lien on his share for such
amount ().

Trrust. 1.—Thus, personalty was bequeathed upon trust
for tenants for life, with executory trusts in remainder, but
without directions as to investment. The trustees, at the
instance of the tenants for life, invested on mortgage of a
precarious nature, in consequence of which the tenants for
life received a far larger income ; but the corpus of the
estate was in the result greatly depreciated. The trustees
having been ordered to refund the loss to the trust pro-
perty, claimed to be generally indemnified by the tenants
for life who had reaped the benefit of the breach; and their
claim was allowed, but only to the extent of the property
actually received by the trustees in consequence of the im-
proper investment (c).

2. And so, if the trustees by mistake pay capital to the
tenant for life, instead of income, they must of course make
the loss good to the trust property; but they will, never-

(s) Bee per Lord Alvanley, in  Montford v. Lord Cadogan, 19 V.
Pickering v. Stamford, 2V.272; 639 ;f.Bmwn v. Mau:f:lg, 5 Ir. Ch.
and see also Clegg v. Edmonston, 3 ~ R. 351 ; Walsham v. Stainton, 1
Jur., N. 8. 299; Tatam v. Wil- H. & M. 337.
liams, 3 Ha. 347. (3) Prime v. Savell, W. N.

(a) Lew. 744; Raby v. Ride- 1867, p. 227 ; Lew. 746.
halgh, 7T D. M. & G. 108; Tvaf- (¢) Raby v. Ridehalgh, sup.
ford v. Bochm, 3 Atk. 440 ; Lord

M 2
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theless, be entitled to be recouped out of the life in-
terest (z).

ART. 62.—Trustce has a Right to Discharge on Completion
of his Duties.

Upon the completion of the trust a trustee is en-
titled to have his accounts examined and settled by
the cestuis que trust, and either to have a formal
discharge given to him or to have the accounts
taken in court. He cannot, however, demand a
release under seal ().

Trrvsr.—Thus, a trustee on finally transferring stock
to a cestui que trust demanded from the latter a deed of
release. The cestui que trust, however, refused to give
him anything except a simple receipt for the amount of
stock actually transferred, which, of course, left it open to
him to say that that amount was not the amount to which
he was entitled. The court held, that no deed was de-
mandable; the Vice-Chancellor saying: ¢ But though it
may not have been the right of the trustee to require
a deed, I think that it was his right to require that
his account should be settled; that is to say, that he
and his family should be delivered from the anxiety
and misery attending unsettled accounts, and the possible
ruin, which they who are acquainted with the affairs daily
litigated in the Court of Chancery well know to be a frequent
result of neglect in such a matter. . . . He was bound to
give an account if demanded, but giving the accounts he
was entitled (to use a familiar phrase) to have them wound
up. Itis true that the accounts, though settled, might be
liable to be surcharged and falsified. That might or
might not be, but still the trustee had a right to have his
accounts gone through, executed, and settled. . . .
If the plaintiff was satisfied upon the accounts as sent in

(z) See Barratt v. Wyatt, 30 (y) Chatley v. Heatley, 2 Coll.

B. 442; Davics v. Hodgson, 25 B.  137; Re Wright, 3 K. & J. 421.
177; Grifiths v. Porter, ib. 236.



ADVICE OF A JUDGE.

165

that nothing more was coming to him, he should have ex-

pressed his willingness to close the account.

On the other

hand, if he was dissatisfied with it, he should have asked
to have the account taken ” (z).

ARrT. 63.—Advice of a Judge.
A trustee may apply, by petition (a), to any judge of
the Cha.noezy Bl;vision oI; the Hi(gh Court of J ugtice,
for his opinion, advice, or direction on any such
present (b) questions respecting the exercise of his
discretion and the management of the trust pro-
perty as are of minor importance (¢) and do not
include questions of detail, difficulty (2), or con-

struction (e).

dient. A trustee,

The petition must be served on all
such parties interested (or all such
attend the hearing) as the judge sh

%onﬁ fide stating the facts in such

arties must
deem expe-

a petition, is indemnified uﬁainst any loss which

may occur from following t
given by the judge (f).

e advice or direction

Irrust.—1. The court will, upon such a petition, give
advice as to investments (¢), payment of debts (%), the
propriety of the trustees consenting to a sale(¢), the ad-
vancement of money for maintenance or repairs (£), as to
leasing the trust property (Z), and other matters of a like

character.

(2) Chadwick v. Heatley, sup.

(2) The act gave the alterna-
tive of summons, but the court
has decided that the application
ought to be made on petition, Re
Dennis, 5 Jur., N. 8. 1383.

() 22 & 23 Vict. c. 35, 8. 30;
ReBBo.t, 1H.&M.552; 11 W.R.
946.

¢) Lew. 443; Re Muggeridge,
JoSms. 16; Re Mockett, 1b. 628 ;
R: Spiller, 8 W. R. 333; R:
Jacob, 9 W. R. 474.

(d) Re Barrington, 1 J. & H.
142; but see Re Mockett, sup.;

Marsh v, Att.-Gen.,2J. & H. 61.

(¢) Re Evans, 30 B. 232; Re
Muggeridge, sup.; Re Hooper, 29
B. 657; but see Re Peyton, 10
W. R. 5165.

(f) 22 & 23 Viet. c. 35, s. 30.

(9) Re Lorentz, 1 Dr. & 8. 401;
Re Knowles, 18 L. T., N. 8. 809.

h) Re Boz, sup.

i) Earl Paulett v. Hood, L. R.,
6 Eq. 115.

(k) Re Hotham, L. R., 12 Eg.
76; Cuthbertsonv. Wood, 19 W.R.
265.

(?) Rz Shaw, ib. 125.
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2. But where trustees were authorized to invest trust
monies in the purchase of lands, and they presented a
petition asking the court for its advice as to the application
of a further portion of the trust monies to the permanent
improvement of the lands, the court, not having the requi-
site machinery for investigating the details, refused to give
any advice (m). ‘

3. Where the case is hypothetical, and not present,—as,
for instance, where the question asked was as to the inci-
dence of future calls which might be made on account of
shares bequeathed—the court will give no advice, and will
order the petition to stand over until the event happens(n).

ART. 64.—Craving the administrative Assistance of the
Court,

Trustees (0) may relieve themselves of responsibility
in the following cases, and to the following extent :
a. Where the trust property consists of money, or

annuities, or stocks standing in their names at
the Bank of England, or in the East India
Company, or the South Sea Company, or in
any government or parliamentary securities,
the trustees, or the majority (¢) of them, may,
on filing an affidavit shortly describing the
settlement according to the best of their know-
ledge and belief, and with the privity of the
paymaster-general of the Chancery Division of
the High Court, pay such money into the said
bank to the account of the said paymaster-
general, in the matter of the particular trust,
or transfer or deposit such stocks or securities
into or in the name of such paymaster-general,

(m) Re Barrington, 1 J. & H. of the Judicature Act, 1873, these
142; Re Simson, 1 J. & H. 89;  provisions are extended to all con-

Marsh v. Att.-Gen., sup, structive trustees, such as insur-
n) Re Boz, sup. ance companies, &c. ; see Re Hay-
0) It would seem that by the cock, L. R., 1 Ch. Div. 611,

operation of sub-sect. 6 of sect. 25 (a) 12 & 13 Vict. c. 74.
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“to attend the orders of the court. The receipt

of one of the cashiers of the said bank for
money, or, in the case of stocks or securities,
the certificate of the proper officer, that they
have been transferred or deposited, is a suffi-
cient discharge to the trustees (b), who are
thereby released from seeing to the future ap-
plication of that particular fund, but are not
released from the office of trustee (cg ;

B. Where the trust property is not of the kind
aforesaid, or where the trustee wishes to be
discharged from the office of #rustee, he may
institute a suit for the administration of the
trust by the court (d).

Provided that where the equities are perfectly clear

and unambiguous (¢), or he merely craves to be

released from caprice or laziness, or 1s otherwise not

{‘ustiﬁed in the course he has pursued (f), he will

ave to pay all the costs; and even where he acts
bond fide, but without any real cause, he will not
be allowed his own costs (). And where he brin

a suit, when the same object might have been o

tained by payment into the bank, he will not be

allowed the extra costs occasioned thereby (%) ; and
he will always appeal from an order of the court at

his own risk (z).

PAYMENT INTO COURT AND S8UIT.

Irvust.—1. The only part of the article which requireﬁ
illustrating is the proviso. A frustee is justified in paying

(5) Trustee Relief Act, 10 & 11
Vict. c. 96, 8. 1.

¢) Barker v. Peile, 2 Dr. & 8.
840; Re Coc’s Trusts,4 K. & J.
199 ; Re Williams’s Trusts, ib. 87;
Re Bailey’s Trusts, 3 W. R. 31.

(d& Talbot v. Earl Radnor, 3
M. & C. 262; Goodson v. Ellison,
3 Russ. 583.

(¢) Re Knight, 27 B. 145; Law-
son v. Copeland, 2 B. C. C. 156 ;
Re Elliot, L. R., 16 Eq. 194 ; Re
Foligno, 32 B. 131 ; Re Woodburn,
1D, & J. 333; Beattie v. Curzon,

L. R., 7 Eq. 194; Re Hoskins,
L. R., 5 Ch. Div. 229.

) Forshaw v. Higginson, 20
B. 486; Re Stokes, L. R., 13 Eq.
333.

(9) Re Leake, 32 B. 135; Re
Heming, 3 K. & J. 40; Morgan’s
Ch. Acts, 68.

(%) Wells v. Malbon, 31 B. 48;
but see Smallwood v. Rutter, 9 Ha.
24.
(i) Rowland v. Morgan, 13 Jur.
23; Tucker v. Horneman, 4 D.
& G. 395.
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money into court where he cannot get a valid discharge ;
as, for instance, where the cestuis que trust are infants (e)
or lunatics (f).

2. So, where under a creditor’s deed money was claimed
both by the settlor and the creditors, the trustee was
held to have been justified in paying the money into
court (g).

8. So, a trustee may properly pay money into court
where it is claimed by the representative of a cestui que
trust; for non constat, but that the cestui que trust may
have disposed of it (4). On the other hand, it has been
said () that a trustee ought not to hesitate to pay the
money to a cestui que trust who claims in default of ap-
pointment, if he has good reason to believe that the power
has never been exercised; Jessel, M.R., saying : ‘‘If there
had been no such case as Re Wylly’s Trusts(k), and no such
opinion as that referred to, I should probably have made
the trustees pay the costs of the transfer of the fund into
court. They had no notice of any appointment by the
lady, and no ground for believing that any appointment
had been made. The solicitor, who had acted for Mrs.
Cull from the time of her marriage, wrote to say that there
was not the slightest ground for supposing that she had
made any appointment. The trustees had, therefore, fully
discharged their duty, and I am of opinion that they could
not have been made liable if they had then paid over the
fund to the petitioner, even if an appointment had been
subsequently discovered. In the case of Re Wylly’s Trusts
the late Master of the Rolls said: ‘The trustees had a

(¢) Re Cawthorne, 12 B. 66; Re King v. King, 1 D. & J. 663.
Beauclerk, 11 W. R. 203; Re (i) Re Cull, L. R., 20 Eq. 601;
Coulson, 4 Jur., N, S. 6; Re but see and oonsider Re Wylley,
Richards, L. R., 8 Eq. 119. 28 B, 458.

(f) Re Upfuil,3 M. & G. 281 ; (k) Re Swan, 2 H. & M. 34;
Re Irby, 17 B. 334. but see Re Roberts, 17 W. R. 639;

(9) Re Headington, 6 W. R. 7; Re Bendyshe, 56 W. R. 816; Re
but see Re Moseley, 18 W. R.126.  Wylley, 28 B. 4568; Re Williams,

(A) Re Lane, 2¢ L. T. 181; 4XK.&J. 87.
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right to satisfactory evidence that Mrs. Wylly had made
no appointment of the funds, by which I understand him
to mean such evidence as a conveyancer would require: a
letter from the solicitor would in such a case be quite
sufficient. ’

4. Where the cestui que trust is a married woman, it has
been held that the trustee may pay into court, in order
that she may assert her equity to a settlement (7).

5. Again, where the trustee has a boni fide doubt as to
the law (m), or has received a boni fide claim sanctioned
by respectable solicitors (), he may properly pay the
fund into court.

6. But where a cestui que trust in reversion had gone to
Australia, and had not been heard of for some years, sud-
denly reappeared, and there was no reasonable doubt as
to his identity, it was held that the trustee was not entitled
to pay the trust fund into court instead of paying it over to
him; Malins, V.-C., saying: ‘At the time when the
trustees were uncertain whether he was living or dead
they might with propriety have paid the money into court,
but they did not do so then ; on the contrary, they retained
it in their possession until they were informed that a letter
had been written by him from Australia, stating that he
should return home immediately, and then they insisted
upon paying the money into court, notwithstanding the re-
presentation made to them that they should wait until the
petitioner’s arrival in England. The petitioner left Eng-
land when he was twenty-six years of age, and a man does
not often change so much after that age that he cannot be
easily recognized, and there was every reason to suppose that
his identity would be at once proved, and that would have
settled the question without expense. . . . I think these
proceedings were perfectly unjustifiable ; and although it

(l) Ante, n lék), p. 168. Gunnell v. Whitear, 18 W. R. 883.
(m) Kmy v. King, 1 D. & J. (n) Re Maclean, L. R., 19 Eq.
663 ; Re Metcalfe,D.J. & 8.122; 282.
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is clear that the court will incline towards the payment of
the costs of trustees when they act in a boni fide way, yet,
on the other hand, it is most important that trustees should
not incur unnecessary expenses for the purpose of relieving
themselves of all liability, and particularly so when there
is no reasonable doubt in their way.”” His honor, there-
fore, ordered the trustees to pay the costs of all parties (n).

7. Trustees may properly institute a suit where there is
a dispute as to the interests of the cestuis que trust in real
property ; as, for instance, where the settlor was tenant in
tail of the property, and disentailed it by an assurance, the
validity of which is disputed (o).

8. And so it was said in Goodson v. Ellison (p), that a
trustee under an old trust creating successive limitations of
equitable interests, some of which had failed, was entitled,
before he could be required to convey, to have the equit-
able title of those who called for a conveyance ascertained
by inquiry, and to have the deed of conveyance settled by
the proper officer of the court.

9. And again, where there was a voluntary settlement,
and the trust property was an ascertained and undisputed
fund which might have been paid into the bank without
suit, but there were divers disputes as to the proper cestuis
que trust, and out of such disputes several suits had sprung,
to all of which the trustee was a necessary defendant; it
was held that he was entitled to institute a suit to be
relieved of the trouble and annoyance (¢), V.-C. Malins
saying : ‘It has been contended that it can signify nothing
to a trustee whether he is discharged or not, for under the
Trustee Relief Act, if he paid the money into court, he
would be discharged from liability. But, in fact, the
trustee is not in that way discharged from being a trustee.

(#) Re Elliott, L. R., 15 Eq. o) Talbot v. Earl Radnor, 3 M.
194 ; Re Foligno, 32 B. 131; Re & K. 252.
Knight, 21 B. 45; Re Woodburn,  (p) 3 Russ. 683.
1D. &J. 333. s (¢) Barker v. Peile, 2 Dr. & 8.
. 40.
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If he brings the money into court under the act, he still
remains a trustee, and though he would be under no
liability quoad the fund brought in, he would not be
discharged from liability quoad the past income, and,
moreover, he must be served with notice of all proceed-
ings under the act in relation to the fund, and this of
necessity would compel him to incur some expense in em-
ploying & solicitor; and, moreover, it is within -the range
of possibility that the court might, under the powers given
by the act, direct a suit to be instituted to determine the
rights of the parties claiming the fund at some future time,
to which he would be a necessary party, not having been
discharged from being a trustee. I am of opinion that the
- Trustee Relief Act does not deprive the trustee of the right
to come here and ask to be discharged, if the circumstances
justify him in so doing, as they do here, and that he is,
therefore, entitled to costs as between solicitor and client.”
10. But where there is no dispute respecting the amount
of a trust fund, and no justifiable ground for the trustee
retiring from his office, the only doubt being as to the
proper persons entitled ; and the trustee, instead of paying
the money into court under the Trustee Relief Act, insti-
tutes a suit for the purpose of having the rights of the
cestuis que trust declared, he will be allowed such costs
only as he would have been entitled to if he had paid the
fund into court under the act ().

(r) Wells v. Malbon, 31 B. 48.
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SUB-DIVISION I

Tae Liasmniry or THE TRUSTEE.

ARrT. 65.—Loss by Breach of Trust generally a simple
Contract Debt.

A ross occasioned by a breach of trust is a simple
ocontract equitable debt only (2), unless the settle-
ment is so worded as to imply a covenant in law
on the part of the trustee to perform the trust (5).

Trrusr.—1. A mere recital in a deed of the acceptance
of the trusteeship is not sufficient to raise a covenant on
the part of the trustee, and therefore will not render a loss
incurred by a subsequent breach of trust a specialty debt(c).

" 2. But where it is “declared and agreed,” or ¢“declared”
alone, that the property shall be held upon such and such
trusts, and the trustee executes the deed, and subsequently
commits a breach of trust, the loss will be considered as a
specialty debt due from him to the estate ().

ART. 66.—The Liability where joint qua Cestuis que trust
may be distributable qud Trustees.

Each trustee is in general liable to the cestuis que
trust for the whole loss when caused by the joint
default of all the trustees(s). A decree against

(a) Vernon v. Vaudrey, 2 Atk. (d}qWestmoreland v. Tunnicliffe,
119 ; Ez parte Blencowe, L. R., 1 'W. N. 1869, 182; Richardson v.
Ch. 393. Jenkins, 1 Dr. 477; and see
(3) Benson v. Benson, 1 P. W.  generally, Jsaacson v. Harwood,
131; Wood v. Hardisty, 2 Coll. sup. '
642 ; Holland v. Holland, L. R., a) Wilson v. Moore, 1 M. & K.
4 Ch. 449. 126; Lyse v. Kingdom, 1 Coll.
g})] ITsaacson v. Harwood, L. R., 184 ; Ez parte Norris, L. R., 4
3 Ch. 225, Ch. 280.



174 CONSEQUENCES OF A BREACH OF TRUST.

all may be enforced against one or more only ().
But as between themselves, where all are equally
ifu.lty of a breach of trust not amounting to actual

aud (c), those who have had to refund the loss to
the trust will be entitled to contribution from the
others (@) ; and where one is more guilty than the
other or others, the whole loss may be thrown upon
him (¢). The claim to contribution is a specialty
debt (f).

Trivst.—1. A loss was suffered by the creditors of a
bankrupt through the joint default of the assignees in
bankruptey. A decree was made against them, and one
of them had to make the loss good. Contribution was,
however, enforced against his co-assignees, and the objec-
tion that these latter acted anly for conformity was dis-
allowed. Sir W. Grant, M. R., said: “ Where entire
damages are recovered against several defendants guilty of
a tort, a court of justice will not interfere to enforce con-
tribution amongst wrongdoers; but here there is nothing
but the non-performance of a civil obligation. The lia-
bility is not ex delicto unless every refusal to comply with &
legal obligation makes a party guilty of a delictum” (g).

2. So where a large balance was found to be due jointly
from a trustee and the representatives of a deceased co-
trustee, but costs were given to both out of the trust estate,
it being admitted that no part of the loss could be re-
covered from the estate of the deceased trustee, it was
held that the surviving trustee, upon paying the whole of
the loss, was entitled to a lien for half of it on the costs
awarded to the representatives of his deceased co-trustee (%).

(8) Att.-Gen. v. Wilson, Cr. &  Att.-Gen. v. Dangars, ib. 624.
Ph. 28; Fletcher v. Gmm, 33 B. (¢) Featherstone v. West, 6 Ir.
426. Rep. Eq. 86; Lew. 744.

(c) Adtt.-Gen. v. Wilson, sup.; (f) So made by 19 & 20 Viet.

see Lingard v. Bromley, 1 V. & B. c¢. 97 ; Lockhart v. Reilly, 1 D. &
114 ; Tariston v. Hornby, 1 Y. & J. 464,
C. 336. y Lingard v. Bromley, sup.

(@) Lingard v. Bromley, mp % Fletcher v. Green, 33 B. 615
Birks v. Micklethwaite, 33 B 409
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8. H. W., as trustee of a marriage settlement, held a
bond to secure 1,200. J. W., his brother, who was a
specialty creditor of the obligor, obtained possession of the
obligor’s assets and applied them in payment of his own
debt and of simple contract debts before administration,
which was afterwards granted to the obligor’s widow (the
sister of J. W.), who was entirely guided by his advice.
Subsequently, J. W. represented to H. W. that only 6007,
was forthcoming and available for the bond. H. W.,
acting on this statement, retired from the trust; and a
memorandum was endorsed on the trust deed, signed by
the administratrix and by the tenant for life of the trust
fund, stating that 600/ only were available to pay the
bond, and J. W. was appointed trustee of the marriage
settlement in place of H. W. The assets of the obligor
would have been, if properly administered, sufficient to
pay the bond in full. Under these circumstances it was
held that J. W. and H. W. were both liable to the full
amount of the bond; but that J. W.’s assets (he having
died) were primarily answerable, as he had received the
trust fund (2).

—

ARrT. 67.—The Measure of the Trustee’s Responsibility.

The general measure of a trustee’s responsibility for
a breach of trust is the amount b{ which the trust
roperty has been depreciated without interest (a):

%ronded that— '
a. Where he has actually received interest, or
ought to have received interest, he will be liable to
account for what he has received in the one case (b),
and for what he ought to have received in the

(') Featherctom V. West, 6 Ir. L. R., 8 Ch. 333; Ez parte Ogle,
ib. 716 Burdick v. Garrard,
&See Att -Gen. v. Alford, 4 L.R., 5 Ch. 233.
& G. 861 ; Stafford v. Fid- (ﬁ Ib andsee.formv Fozall,
don, 23 B, 386; Vyse v. Foster,
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other, which is, in the absence of express direction,
4 per cent. () ;

B. Where it is so fairly to be presumed that he
did receive interest, that he ought to be estopped
from denying that he did actually receive it, he
will be liable to pay simple interest at 4 or 5 per
cent. according to the circumstances. But where
he has employed the trust 1properl;y in trade or
speculation, he will be liable to pay interest at
5 per cent. with yearly, or even half-yearly, rests, if
he may reasonably be presumed to have made that
amount, or (where he has actively employed it in
trade or speculation), at the o&tion of the ocestuis
que trust, to account for all the profits made b
him (¢). The circumstances which will raise suc
a presumption admit of no rule, but, in general,
misconduct, which. has had his own benefit as the
end in view, will raise it (¢).

Irrusr.—1. A trustee who is guilty of unreasonable
delay in investing trust funds will be answerable to the
cestuis que trust for simple interest at 4 per cent. during
the continuance of such delay (f).

2. A trustee who without proper authority calls in trust
property invested on mortgage at 5 per cent., would be
liable for that rate of interest, for although he may not
actually have received that rate, he ought to have done
80 (9)-

8. A trustee retained trust funds uninvested for several
years, and mixed them with his own private monies. The
Vice-Chancellor held that 5 per cent. compound interest was
chargeable ; but on appeal this decision was reversed, Lord

(¢) Att.-Gen. v. Alford, sup.; wick v. Murray, 71 D. M. & G.
Stafford v. Fiddon, sup. 519 ; Townend v. Townend, 1 Gif.
d) See Jones v. Foxall, sup.; 212; Burdick v. Garrard, sup.;
Vyse v. Foster, sup.; Burdick v.  Vyse v. Foster, sup.
Garrard, sup. 2] ) Stafford v. Fiddon, sup.
(¢) See and consider judgments, 9) See judgment in Jones v..
Att.-Gen. v. Alford, sup.; Ez  Foxall, sup.
parte Ogle, sup.; Mayor of Ber-
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Cranworth saying: ¢ Generally speaking, every executor
.and trustee who holds money in his hands is bound to
have that money forthcoming; he is, therefore, chargeable
with interest, and is almost always to be charged with
interest at 4 per cent. It is presumed that he must have
made interest, and 4 per cent. is that rate of interest which
this court has usually treated it as right to charge. . . . .
In the present instance, I observe that one of the grounds
of misconduct relied upon by the Vice-Chancellor is, that
the defendant did not communicate the matter to the rector
and churchwardens (the cestuis que trust). This was ex-
tremely improper conduct, no doubt, but not in itself such
conduct as enables me to make any alteration in the mode
in which he is to be dealt with in point of interest. It s
not misconduct that has benefited him, unless indeed it can
be taken as evidence that he kept the money fraudulently
in his hands, meaning to appropriate it. In such a case,
I think the court would be justified in dealing, in point of
interest, very hardly with an executor, decause it might
Jairly infer that he used the money in speculation, by whick.
he either did make 5 per cent., or ought to be estopped from.
saying that he did not. The court would not inquire what
had been the actual proceeds, but in application of the
principle, in odium spoliatoris omnia presumuntur, would -
assume that he did make the higher rate, tkat is, if that
were a reasonable presumption” (k).

4. In Burdick v. Garrard(z), a solicitor, as the agent of
the plaintiff, held a power of attorney from him, under the
authority of which he received divers sums of money, and
paid them into the bank to the credit of his (the solicitor’s)
firm. On a bill being filed by the client for an account,
the Vme-Chanee]lor mede a decree for payment of the
principal with compound interest ; but the Court of Appeal
reversed this decision, Lord Hatherley saying : ¢ The Vice-
Chancellor has directed interest to be charged at the rate

(A) Att.-Gen. v. Alford, sup. () L. R., 5 Ch. 233,

U.T. N
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of 5 per cent., which appears to me to- be perfectly right,
and for this reason, that the money was retained in the de-
fendants’ own hands, and was made use of by them. That
being 80, the court presumes the rate of interest made upon
money to be the ordinary rate of interest, viz. & per eent.
I cannot, however, think the decree correct in directing
half-yearly rests, because the principle laid down in the
case of The Attorney-General v. Alford appears to be the
sound principle, namely, that the court does not proceed
against an accounting party by way of punishing him for
making use of the plaintifi’s money, by directing rests, or
payment of compound interest, but proceeds upon this
principle, that either he has made, or has put himself into
such a position that he is to be presumed to have made,
5 per cent., or compound interest, as the case may be. - If
the court finds it s stated in the bill, and proved, or pos-
sibly (and I guard myself on this point of the case) if it
is not stated, but is admitted on the face of the answer
without any statement in the bill, that the money received
has been invested in an ordinary trade, the whole course
of decision has tended to this, that the court presumes that
the party against whom relief is sought has made that
amount of profit which persons ordinarily do make in
trade; and in those cases the court directs rests to be
made. But how does the case stand here? . . . . It must
not be forgotten that a solicitor’s business is not such a
business as I have described ; it is not one in which half-
yearly or yearly rests, as the case may be, would be made
in making up the account. There is nothing like com-
pound interest obtained upon the money employed by a
solicitor. On the contrary, he is out of pocket for a con-
siderable period by those moneys which he expends, and
upon which he receives no interest for possibly three or
four years. It appears to me, therefore, that no case
arises here in which you could say that such a profit has
been made, or necessarily is to be inferred.”
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5. In order to charge a trustee with compound interest,
or with actual profits for employing the trust’ funds in
trade, there must be an active calling in of the trust
moneys for the purpose of embarking them in the trade or
speculation. In Pyse v. Foster (k) the facts were as fol-
lows:—A testator was partner in a well-established and
prosperous business, under articles, by which, on the death
of any partner, his share was to be taken by the surviving
partners, at a price to be ascertained from the last stock-
taking, and to be paid by instalments extending over two
years, with interest at 5. per cent. per annum from his
death. He appointed. three executors, one of whom was
one.of the partners in his-business, and another some years
after his death became a partner; the third never was
concerned in the business. The value of the testator’s
share was ascertained but not paid, the amount being
allowed for some years to remain in the hands of the firm,
who treated it in their books as a debt, and allowed interest
on it at.5. per cent. per annum, with yearly rests. One of
the testator’s residuary legatees, upon becoming entitled
to payment of her share, refused to accept payment on
the above footing, and filed her bill against the executors,
claiming to be entitled to a share in the profits of the
business arising from the use of the testator’s capital.
Upon these facts, it was held that the plaintiff was not
entitled to any account of profits, the mere delay by exe-
cutors in calling in a debt due to the testator from a firm
of which some of the executors were members, not giving
his estate any right to share in the profits. Lord Justice
James said: “If an executor or trustee makes a profit by
an improper dealing with the assets or the trust fund, that
profit he must give up to the trust. If that improper
dealing consists in embarking or investing the trust money
in business, he must account for the profits made by him

by such employment in such business, or at the option of

(¥) L. BR., 8 Ch. 309.
N 2
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the cestuis que trust, or if it does not appear, or cannot be
made to appear, what profits are attributable to such em-
ployment he must account for trade interest—that is to say,
interest at 5 per cent. In this case the successive partner-
ships have charged themselves in their own accounts with
interest at 5 per cent. and with annual rests, and the sum due
on that footing has been paid. And the questions, therefore,
are, whether the plaintiff is entitled to anything; and if any-
thing, to what and from whom in respect of the surplus
profits due to capital, and how are such surplus profits to be
ascertained. In the first place, there is a clear breach of
trust in not calling in the money. . . . Butitisneces-
sary to consider another aspect of the matter. . .

This court is not a court of penal jurisdiction. It compels
restitution of property unconscientiously withheld; it gives
full compensation for any loss or damage through failure
of some equitable duty; but it has no power of punishing
anyone. In fact, it is not by way of punishment that the
court ever charges a trustee with more than he actually
received or ought to have received and the appropriate in-
terest thereon. It is simply on the ground that the court
finds that he actually made more, constituting monies in
his hands had and received to the use of the cestuis que
trust (/). A trustee, for instance, lending money to his
firm, is answerable for such money, with full interest, to the
uttermost farthing; but to make him answerable for all
the profits made of such money by all the firm would be
simply & punishment. . . . Is the mere fact of the
union of the three characters—debtor, executor, and trader
—in the same person, sufficient to entitle the estate to an
investigation into the trader’s own business, because there
has been some delay, or great delay, in paying off the debt?
‘We have found no case in which this has been laid down,
even in the case of a sole executor, sole debtor, sole trader.

8 gl): l;r; see per the same learned judge in Ez parte Oglk, L. R.,
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There have been hundreds, probably thousands, of cases in
which traders have been executors, and in which, on
taking their accounts, balances, and large balances, have
been found due from them; but in no case, so far as
we are aware, has it ever been held, that (where there
has been no activo breach of trust in the getting in or
selling out trust assets, but where there has been a mere
balance on the account of receipts—legitimate receipts—
and payments) the omission to invest the balance has made
the executor liable to account for the profits of his own
trade. But this case is far stronger than the case we have
suggested ; and if the rule as to profits were to apply to it,
it would be difficult, if not impossible, to exclude from its.
application, cases where it would shock the common feelings
of mankind.”

ARrt. 68.—Charge upon Property of the Trustee with

which he has mixed the Trust Property.

‘Where a trustee mixes the trust property with his
own, so that the two cannot be separated with per-
fect accuracy, the equity of the cestuis que trust
will attach on the entire fund for the whole of
what is due to them (a).

Irrust.—In Cook v. Addison (b), A. was one of the
trustees under a settlement, and he was also, in his own
right, the lessee of a house. ‘This house he sublet to 8.,
who covenanted to repair it. 8. afterwards borrowed
(legitimately) a sum of money from the trustees, and
therewith purchased from A. the furniture in the house,
and executed a mortgage of his underlease, and a bill of
sale of the furniture to the trustees. 8. getting into diffi-
culties, A. put an end to the underlease and re-entered and
took possession. He subsequently assigned the premises
to F. at a rent of 310/, and a premium of 100/. The

(a) Lupton v.White, 15 V. 432;  372.
Pennell v, Deffell, 4 D., M. & G. (3) L. R., 7 Eq. 471.
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furniture was purchased by F. for 5650/., and he aléo paid
250/, towards repairs. A. invested a sum to make good
the principal trust fund, but refused to pay the interest
which had accrued due from S. It was held, however,
that he had, by his conduct, mixed the trust funds with
his own, and that the interest must be paid out of the sum
received: by him from F. for repairs; the Vice-Chancellor
Stuart saying, “It is a well-established doctrine in this
court, that if a trustee or agent mixes and confuses the
property which he holds in a fiduciary character with his
own. property, so as that they cannot be separated with
periect accuracy, he is liable for the whole. In this case,
it is impossible to say how much of the 250!. received by
the defendant Addison from Fowler for repaars consisted:
of what was due under the covenant to repair in the under-
lease. The consequence is, that the whole 250/. is liable
to the demands of the cestuis que trust, so far as necessary
to make up, with the other sums admitted to be part of the
trust property, the full amount of the trust fund of 5207.,
with interest at five per cent. per annum.”

ARr1. 69.—Property acquired by a Trustee out of Trust
Punds becomes Trust Property.

If a trustee has disposed of the trust property, and
the money or other property which he has received
or acquired-out of the proceeds can be traced in his
hands, or in those of Els representatives, such pro-
perty 'will be liable to the cestuis que trust, and
will be burdened with the same trusts as the origi-
nal trust property (a). .

Trrust.—~—1. Thus where money is handed to a broker

(@) Taylor v. Plunwr, 3 M. & S8im. 111; ZLane v. Dighton, Amb.
S. 562; Chedworth v. Edwards, 409; Scales v. Baker, 28 B. 91;
8 V. 46; Frith v. Cartland, 2 H.  Cook v. Addison, L. R., 7 Eq.
& M. 417; Lench v. Lench, 10 V.  466; Ernest v. Croysdili, 2 D., F.
517; Hopper v. Conyers, L. R., 2 & J. 176.

Eq. 549; Tvench v. Harrison, 17
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for the purpose of purchasing stock, and he invests it in
unauthorized stock, and absconds, the stock which he has
purchased will belong to the principal, and not to the
broker’s assignee in bankruptcy. For a broker is a con-
structive trustee for his principal, and, as was said by Lord
Ellenborough, ‘“the property of a principal entrusted by
him to his factor for any special purpose, belongs to the
principal notwithstanding any change which that property
may have undergone in form, so long as such property is
eapable of being identified and distinguished from all other
property”’ (b). :

. 2. Trustees had power, with the consent of the tenant
for life, to sell the trust property, and they were directed

to invest the purchase-money in the purchase .of other real

estate, to be settled on the like trusts. The trust property
was sold under this power for 8,440/., and the tenant for
life was.allowed (wrongly) to keep the purchase-money.
About the same time he purchased another estate for
17,4007, of which sum 8,124/. was part of the above-men-
tioned trust money. This estate was conveyed to him in

fee simple. The tenant for life eventually became bank-.

rupt, and it was held, that as against his assignees in
bankruptey, the original trustees of the settlement had a
lien on the estate which he had purchased, to the extent of
the moneys invested in its purchase (c).

8. So, in Hopper v. Conyers (d), a solicitor having in his
possession the title deeds of an estate mortgaged to his
client, deposited them with his own banker to secure an
advance, which he applied in the purchase of an estate on
his own behalf. When the mortgage to his client was
paid off, he applied the money in repaying the loan from
his banker, and informed his client that he had re-invested
the mortgage money upon other good security, and his

(8) Taylor v. Plumer, sup.; and ¢) Price v. Blakemore, 6 B. 507.
see also Ez parte Cooke, L. R., 4 d) L. R., 2 Eq. 549.
Ch. Div. 123.
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client thereupon executed a re-assignment of the mortgaged.
property. In fact the solicitor never re-invested the money
upon other good security, although he continued to pay
interest upon it until his. death. Upon the true state of
the transaction being discovered, the court held, that the
client was entitled to a lien upon the estate purchased by
the solicitor.

4. W. having entrusted P., his solicitor, with a sum of
7,700L. for investment on mortgage on his behalf, was in-
formed by P.’s clerk, in conversation, that P. proposed to
invest the money on mortgage of leasehold property at
Camden Town at 5 per cent.; and subsequently received
a letter from P., stating that ‘‘the money was put on 5
per cent. mortgage, as arranged by my clerk with you.”
On P.’s death, it was found that no mortgage existed in
favour of W., but that P. had advanced 100,000.. to a firm
of builders, on a mortgage of their leasehold property at
Camden Town. It was held that P., and those claiming
under him, were bound by the representation made by
him, and were estopped from denying that the 7,700Z.
formed part of the 100,0007. so invested (e).

ARrT. 70.—No Set-off allowed to the Trustee where
Breaches are distinct.

A trustee is only liable for the actual loss in each
distinct and complete transaction which amounts
to a breach of trust, and not for the loss in each
particular item of it (a); but o loss in one trans-
action or fund is not compensated by a gain m
another and distinct one (b).

Trrust.—1. In Vyse v. Foster (c) a testator devised his real

and personal estates upon common trusts for sale, making

¢) Middleton v. Pollock, L. R., (6) Wiles v. Gresham, 2 Drew.
. Div. 49. 258; Dines v. Scott, 4 Russ. 195.

éaga) Vyse v. Foster, L. R., 8 Ch. (¢) Supra.
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thém a mized fund. His trustees were advised, that a few
acres of freehold land which belonged to him might be
advantageously sold in lots for building purposes, and that
to develop their value, it was desirable to build a villa
upon part of them. They accordingly built one at a cost
of 1,6007. out of the testator’s personal estate. The evidence
showed that the outlay had benefited the estate, but Vice-
Chancellor Bacon disallowed the 1,6007. to the trustees in
passing their accounts. The court of appeal, however,
reversed the Vice-Chancellor’s decision, the Lord Justice
James saying, ‘‘As the real and personal estate constituted
one fund, we think it neither reasonable nor just to fix the
trustees with a sum, part of the estate, boni fide laid out
on other part of the estate, in the exercise of their judg-
ment as the best means of increasing the value of the
whole. If they were mistaken in this, which does by no
theans appear, the utmost they could be fairly chargeable
with would be the loss (if any) occasioned by the mistake
in judgment.”

2. In Wiles v. Gresham (d), on the other hand, by the
negligence of the trustees of a marriage settlement & bond
debt for 2,000/. due from the husband was not got in, and
was totally lost. Certain other of the trust funds were
without proper authority invested in the purchase of land
upon the trusts of the settlement. The husband, out of -
his own money, greatly added to the value of this land;
and upon a claim being made against the trustee for the
2,0007., they endeavoured to set off against that loss the
gain wlnch had accrued to the trust by the increased value
of the land, but their contention was disallowed, the two.
transactions being separate and distinct.

8. Again: Trustees had kept invested on unauthorized
security a sum of money which they ought to have invested
in consols, and which was in consequence depreciated.

(@) Supra.
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Eventually part of the money was invested in :consols, at .2
far lower rate than it would have been if invested accerding
to the directions in the will. The trustees claimed to set-
off the gain against the loss, but were not allowed to do
80; because ¢ at whatever period the unauthorized security
was realized, the estate was entitled to the whole of the
consols that were then bought, and if it was sold at a later
period than it ought to have been, the executor was not en-
titled to any accidental advantage thenee acoruing (e). This
case is at first sight difficult to be distinguished from Fyae
v. Foster, but it will be perceived that the loss and gein
resulted from two distinct transactions. The loss resulted
from a breach of trust in not realizing the securities; the
gain arose from a particular kind of stock being at-a lower
market value than usual at the date at which the trustees
bought it. :

4. Where, however, trustees committed & breach of trust
in lending trust moneys on mortgage, and upon a ‘suit by
them the mortgaged property was sold and the money paid
into court and invested in consols pending the suit, and .the
consols rose in value, the trustees were allowed to set-off
the gain in the value of the consols against the loss under
the mortgage, for the gain and loss arose qut of one trans-
action (f). It is, however, very difficult to reconcile this
case with the last one, but it seems to be reasonable and in
accordance with common sense.

ARt. 71.—Cestuis que trust may compel Performance of
Duty or prevent Commission of Breach of Trust.
‘Where the court is satisfied that trust property is in
danger, either through the supineness (z) of, or &
contemplated or probable active breach of duty (b)

- (¢) Dimes v. Scott, 4 Russ. 195. (8) Talbot v. Seott, 4 K. & J.
f) Fletcher v. Green, 33 B. 139; Middleton v. Dodswell, 13 V.
426. ) 266; Dance v. Goldingham, L. R.,

(a) Folsy v. Burnell, 1 B. C. C. 8 Ch. 902.
277; Fletcher v. Fletcher, 4 Ha. 78.

o
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- by, the trustees, or where the latter are residing out
of the jurisdiction of the court (¢), an injunction
- will be granted at the instance of any person with
. .an existing, vested or contingent interest (d), either
. compelling the trustees to do their duty (¢), or re-.
_straining them from interfering with the trust pro-
perty(f), as the case may require; and if expedient

a recerver will be appointed (g).

. Irvesr.—1. Thus, if one -commits some trespass upon
lands in . the possession of the trustee, and-the latter
refuses to sue him, the court will oblige him to lend his
name. for that purpose; on receiving a proper indemnity
from the cestuis que trust (4). .
--2. And s0-if a tenant for life refuses to renew lease-
helds, the court will compel him to do so, and a receiver
of the income of the trust property will be appointed to
colleet sufficient to pay the renewal fine (s).

8. In Ear! Talbet v.-Scott (k), lands were vested in trustees
by act of parliament, upon trust for sale, and subject thereto,
upon trusts inalienably annexing the rents to the Earldom
of :Shrewsbury. The Earl of Shrewsbury attempted to
disentail (which of course he could not do effectually), and
devised the lands to the same trustees, upon trust for a
particular claimant of the title. The trustees accepted this
trust, and claimed to receive the rents in that character,
pending proceedings by the plaintiff to establish his claim
to the earldom. A receiver of the rents was however
appointed on his application, upon the ground that the
trusts of the will were in conflict with the prior trusts
npon which they held the estate. )

(¢) Noad v.Backhouse,2Y.C.C. f) See cases in note (4).
529. 9) See cases in note (5); and
g) Lew. 697; Scott v. Becher,  Bennett v. Colley, 6 8im. 192.
4 Pr. 346; and compare Davis v. (A) Foley v. Burnell, sup.
Angel, 10 W. R. 723, with Re &i) See Bennett v. Colley, sup.;
Shepherd, 4 D., F. & J. 423. and Lew. 696.
(¢) See cases in note (a). (k) Supra.
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4. 8o in Evans v. Coventry (I), a bill was filed by a
plaintiff insured in a society whose funds were liable to
pay the insurance money, on behalf of himself and other
persons so insured, charging a loss of the funds through
the negligence of the directors. The answers and affi-
davits showed that the secretary had absconded with part
of the funds, and that some of the directors were in needy
circumstances, and the court granted an injunction re-
straining the directors from touching the funds, and ap-
pointed & receiver of them. Lord Justice Knight Bruce
saying, ‘‘The application before the court is founded on
the common right of persons who are interested in property
which is in danger to apply for its protection. . . . . In
my judgment the objections which have been urged against
this application might be urged with as much reason, as
much force, and as much effect, if this were an appli-
cation to restrain the felling of timber in a case of waste,
partly perpetrated and partly imminent.”

5. On similar grounds the court will appoint a receiver
and grant an injunction where from the character or con-
dition of the trustee he is not a fit person to have the
control of the trust property; as, for instance, where he is
insolvent (m), or about to become a bankrupt (n), or is a
person of dissolute habits, or dishonest (o).

. 6. Again, the court will grant an injunction to restrain
a sale by trustees at an under value (p), although this was
at one time doubted (g).

() 5D., M. & G. 911, (») Anon., 6 Mad. 10; andsee

m) Mansfield v. Shaw, 3 Mad. TWebb v. Earl of Shaﬂcabury,
100; Gladdon v. Stoneman,1 Mad. V. 488; Milligan v. Mitchell, 1

143, n. M &K 446 ; Dance v. Golding-
(n) Re H.'s Estate, L. R.,1 Ch., ham, L. R., 8 Ch. 902.

Div. 276. (q) Pechel v. Fowler, 2 Anst.

- (o) See Everett v. Prytherych 549,

12 Sim. 3
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Art. 72.—Fraudulent Breach of Trust a Crime.

A trustee who fraudulently appropriates or disposes
of the trust property, in any manner inconsistent
with the trust, is guilty of a misdemeanor, and is
liable to be kept in penal servitude for not more
than seven and not less than five years, or to be
imprisoned, with or without hard labour, for not
more than two years: Provided, that no criminal
proceedings can be instituted without the sanction
of the Attorney-General, or of the Solicitor-General,
or (if civil proceedings have been commenced) of
the judge of the court wherein they have been
commenced (¢). The fact, that a breach of trust
is a crime, does not affect the validity of any civil
proceeding, nor any agreement for restoration of
the trust property (b).

(a) 24 & 25 Vict. c. 96, s. 80. (8) I%id., s. 86,
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SUB-DIVISION II.
LaasiLrry oF PARTIES OTHER THAN THE TRUSTEES.

ARrrT. 73.—Liability of Cestui que trust who is Party to
a Breach of Trust.

‘WuEeRe one of several cestuis que trust has omed in

a breach of trust, his whole
under the settlement (@) (except w:

mtabls inferest
ere he also has

the legal estate (b)) may be stopped by his co-
him and

cestuis que trust as

claiming under him, except

all persons
urchasers for value

without notice (¢), until the whole loss has been so

compensated :

rovided that this article does not

apply where the guilty cestui que trust is-a feme
covert without power of anticipation (d).

Irvust.—1. A trustee in breach of trust lent the trust

fund to A. B., the tenant for life.

The trustee afterwards

concurred in a creditors’ deed, by which A. B.’s life inte-
rest was to be applied in payment of his debts, and the
trustee received thereunder a debt due to him from A. B.
Before the other creditors had been paid, the trustee re-
tained the life income to make good the breach of trust.
It was held, upon a bill filed by those claiming under the
creditors’ deed, that the court would not restrain the
trustee from making good the breach of trust out of the

(a) Woodyatt v. Gresley, 8 Sim.
180; Fuller v. Knight, 6 B. 205;
M‘Gachm v. Dew, 15 B. 84;
Vaughton v. Noble, 30 B. 34;
Jacuba v. Rylance, 1. R, 17Eq

(b) Egbert v. Butter, 21 B. 560;
Fozx v. Buckley, L. R., 3 Ch. Div.
508; but see Wood_f/att v. Gresley,
sup.

(¢) Williams v. Allen No. 2, 32
B. 650; Kilworth v. Mofmtmhol
15 Ir. Ch. R. 565; Jacubs v
Rylance, sup.; Ex parte Turpin,
1 D. & C. 120; Woodyatt v. Gres-
ieé/, sup.; Cole v. Muddle, 10 Ha.

(4) Lew. 744 ; and see Stanley
v. Stanley, L. R 7 Ch. Div. .
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life income, for although the trustee, being a ereditor and
party to the deed, had, qud himself, no right to retain the
life interest, yet, as representing the cestuis que trust, he
was justified in doing so. And the Master of the Rolls
said: ‘“This bill, proposing to leave nothing but the per-
sonal liability of Knight (the trustee) for the reparation of
the breach of trust, seeks to withdraw the liability of the
life estate, and thus materially diminish the security of the

cestuis que trust. . . . I cannot reconcile myself to
the notion, that .this is a course which. this court could
pursue” (e).

2. In Woodyatt v. Gresley (f), the facts were as follows.
On the marriage of Sir N. and Lady Gresley two settle-
ments were executed: by one, a sum of stock and estates
in W. (the lady’s property) were conveyed to irustees in
trust for her for life, with remainder-in trust for the chil-
dren of the marriage; and by the other, Sir N. granted out
of hig estates a rent-charge to Lady G. for life. She, after
her husband’s’ death, fraudulently obtained a transfer of
the stock, and sold it out; and afterwards she assigned her
life interest in the estates in W. and the rent-charge to A,
for valuable consideration, but with notice of the fraud. It
was held, that the rents of the estates in W. and the rent-
eharge were liable to be applied to replace the stock, and
a receiver of them was appointed for that purpose.

3. But where a testator devised certain real estate for
life to one of his executors and trustees, and the devisee
afterwards committed a breach of trust and filed his peti-
tion for liguidation, it was held, that as against the trustee
in liquidation the other cestuis que trust had no lien on
the interest.of the trustee, the Lord Justice James saying,
“The estate of a legal devisee is, under no circumstances,
under the control of the court” (g).

6) Fuller v. Knight, sup. (9) Foz v Buclky L R 3
: 2}) 8 Sim. 180. Ch. Div. 6 ’
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A.B'r. 74.—Liability of Third Parties privy to a
Jraudulent Breach of Trust.

All persons who are parties to a fraudulent breach
of trust render themselves equally liable with the
trustees, and the Statute of itations will not
run in their favour until the fraud is known to the
persons affected by it (a).

IrLust.—1. A testator bequeathed a sum of 600Z., which
he described as being in the hands of one Gregory (to
whom he had lent the same on the security of his note of
hand), to his son-in-law Rolfe, upon trust to invest the
same and pay the dividends and interest to his daughter,
the wife of Rolfe, for life, for her separate use; and after
her death, upon trust for Rolfe for life, with remainder to
their children. On the death of the'testator, Rolfe the
trustee became indebted to Gregory, and in order to dis-
charge part of that debt he delivered to Gregory the note
of hand for 600/. It was held that as Gregory had infor-
mation of the manner of the bequest he was a party to the
fraudulent abstraction of the trust property, and liable to
refund the amount, and that being founded on fraud the
Statute of Limitations did not apply ().

2. So where a fund was standing to the account of two
trustees in the books of some bankers, who had notice that
it was a trust fund, and by the direction of the tenant for
life only they transferred it to his account, and thereby
obtained payment of a debt due from him to them. Itwas
held that the trustees might sue the bankers to have the
trust fund replaced, and that the Statute of Limitations
was not applicable (¢).

8. In Eaves v. Hickson (d), trustees had paid over trust

(42 Ro(fc v. G’reyory, 11 Jur.,, Div. 352.
i, 24 g Rolfe v. Gregory
B. 302 Emm v. Hwkm, 30 B. Bndgcmanv Gcll 243 302.
136; and see Malins, V.-C., 4) 30 B. 136.
Morgan v. E{};:i, L. R., 4 Ch.
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funds bequeathed to the children of one William Knibb,
upon the faith of a forged marriage certificate, which
William Knibb produced to them, from which it appeared
that certain illegitimate children of his were legitimate.
It was held that William Knibb, who had produced the
certificate, must be made responsible for the money as well

as the trustees.

Awrr. 75.—Following Trust Property into the Hands éf '
* Third Parties.

- If trust property comes into the hands of any person

inconsistently with the trust, then—
a. If such person has got the legal estate,

he will

be a mere trustee for the persons entitled under the
trust; unless he, or some person through whom he
. claims (@), has boné fide purchased the property for
valuable consideration, and without receiving notice
of the existence of the trust before completion of
the purchase, and before payment of the purchase-
money (b); .

B. If he has not got the legal estate (c), or if the
property is a mere chose in action (¢ ), he will be
a mere trustee, notwithstanding that he purchased
it. bond fide for value and without notice; unless
(being a chose in action) the property consists of a
negotiable instrument (¢), or an instrument which
was intended by the parties to it to be transferable
free from all equities attaching to it (f).

Irrust.—1. Thus in Boursot v. Savage(g), A., one of

(a) Harrison v. Forth, Pr. Ch.
61; Martins v. Joliffe, Amb. 313;
M*Queen v. Farquhar, 11V, 478,

(5) Bassstt v. Nosworthy, 2 L.C.
1; Boursot v. Savage, L. R., 2 Eq.
134; Mackreth v. Symmons, 156 V.,
349; Pilcher v. Rawlins, L. R., 7
Ch. 259; and-as to the time at
which the notice is effectual,
Lady Bodmin v. Vanderbendsz, 1
Ver. 179; Jones v. Thomas, 3
P. W. 243; Attorney-General v.
Gower, 2 Eq. Ca. Ab. 685, pl. 11;

U.T.

More g. Mahg;dl vgh Ca. 34.
“(c) See estbury, Phil-
Iip(a)v. Ph%p:, 4D.,F. ?&r% 208.
&d) Turton v. Benson, 1 P. W.
496; Ord v. White, 3 B. 357;
Mangles v. Dizon, 3 H. L. Cas. 702.

6) Anon., Com. Rep. 43.

f) Re Blakelsy Co., L. R., 8
Ch. 164; Re General Estates Co.,
bid. 768; Crouch v. Crédit Foncier,
L. R, 8 Q. B. 374; and see
Judicature Act, 1873, s. 25.

" (9) L. R., 2 Eq. 134.

o



194 CONSEQUENCES OF A BREACH OF TRUST.

three trustees, executed an assignment of leasehold pro-
perty, held by them jointly, to a purchaser, and forged the
signatures of his two co-trustees, and also the requisite
assent of his cestui que trust to the sale. A. was a solicitor,
and acted as such for the purchaser. It was held, thatin
accordance with the maxim Qus facst per alium, facit per se,
the purchaser had constructive notice by his solicitor of the
existence of the trust, and that although the execution by
one of three joint tenants was a valid assignment of the
legal interest in one-third of the property to the purchaser,
yet the constructive notice of the trust disentitled him.from
taking any beneficial interest.

2. 8o where there is a lien for unpaid purchase-money
(which, as we have seen, burdens the estate with & trust
pro tanto), a subsequent purchaser, with notice of the lien
(such, for instance, as that which is constructively afforded
by the absence of an indorsed receipt on the. convey-
ance (A) ), will take the estate subject to it (7).

8. If an alienee is a volunteer, then the estate will re-
main burdened with the trust, whether he had notice of
the trust (%) or not (!); for a volunteer has no equity as
against a true owner.

4. But where one purchased lands from a devmee of
them bond fide, and without notice of any defect in the
will, and afterwards the heir of the testator filed -a bill,
alleging that the testator had revoked his will, it was held
that the purchaser was entitled, whether the will was re-
voked or not (m). _

5. In Thorndike v. Hunt (n), a trustee of two different
sotflements’ having applied to his own use funds subject
to one of the settlements, replaced them by funds which,

h) 2 Prest. Conv. 429. Ed. 55.
g) Mackreth v. Symmons, 15V, o4 (m) Bassett v. Nosworthy, 2 L.

g}) Manasell v. Mansell, 2 P. W, (n) 3D. &J. 86; and sce Cuus
3 v. James, 3 D., F. & J. 256; and
(%) Dvid.; Spurgeon v. Collicry 1 ~ Dawson v. Prmcc, 2D. &J. 41.
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under a power of attorney from his co-trustee under the
other, he transferred into the names of himself and his co-
trustee in the former. In a suit in respect of breaches of
trust of the former settlement, the trustees of it transferred
the fund thus replaced into court, and it was held by the
Court of Appeal, that the transfer into court was equiva-
lent to an alienation for value without notice, and that the
cestuis que trust under the other settlement could not follow
the trust fund.

6. The tristees of a settlement advanced the trust money
on the security of real property which was conveyed to
them by the mortgagor, the mortgage deed noticing the
trust. The surviving trustee of the settlement afterwards
reconveyed part of the property to the mortgagor on pay-
ment of part of the mortgage money, which he forthwith

-appropriated. The mortgagor then conveyed that part of
the property to new mortgagees, concealing, with the con-
nivance of the trustee, both the prior mortgage and the
reconveyance. When the fraud was discovered the cestui
que trust under the settlement filed a bill against the new
mortgagees, claiming priority; but the court refused to
interfere, Lord Justice James saying, ‘I propose to apply
myself to the case of a purchaser for valuable consideration
without notice, obtaining on the gccasion of his purchase,
and by means of his purchase deed, some legal estate,
some legal right, some legal advantage; and according to
my view of the established law of this court, such a pur-
chaser’s plea of a purchase for valuable consideration with-
out notice, is an absolute, unqualified, unanswerable plea_
to the jurisdiction of this court. . . ., Insuchacasea
purchaser is entitled to hold that which, without breach of
duty, he has had conveyed to him” (o).

7. It would seem that a boni fide purchaser for value
would not be bound by notice of a very doubtful equity;

(0) Pilcher v. Rawlins, L. R., 7 Ch. 259,
Q2
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for instance, where the construction of a trust is ambiguous
or equivocal (p); but where he is ignorant of any well-
understood doctrine of equity, such, for instance, as that
relating to the separate estate of married women (g), he
will not be excused.

- 8. A purchaser with notice from a purchaser without
notice is safe; for if not, an innocent purchaser for value
would be incapable of ever alienating the property which
he had acquired without breach of duty, and such a
restraint on alienation would necessarily create that stag-
nation against which the law has always set its face (r).

9. Where a trustee, holding a mortgage, deposits the
deeds with another to secure an advance to himself, the
lender will have no equity against the cestuis que trust,
however boné fide he may have acted, and however free he
may have been of notice of the trustee’s fraud, for he has
not got the legal estate, and therefore his equity, being no
stronger than that of the cestuis que trust, the maxim Qui
prior in tempore, potior in jure est applies (s). -

10. It is upon this principle that choses in action are
generally taken, subject to all equities affecting them.
Thus in Turton v. Benson (¢), a son on his marriage was to
have from his mother, as a portion, a sum equal to that
with which his intended father-in-law should endow the
intended wife. The son, in order to induce the mother to
give him a larger portion, entered into a collusive arrange-
ment with the father-in-law, whereby, in consideration of
the latter nominally endowing his daughter with 3,0007,
the son gave him a bond to repay him 1,000.., part of it.
This bond, being made -upon a fraudulent consideration,
was void in the hands of the father-in-law, and it was held,

. (9) Hardy v. Resves, 5 V. 426;  (7) Parker v. Brooke, 9 V. 583.
Cordwell v. Mackrill, Amb. 516; rg See cases cited note (a), sup.
8) Newton v. Newton, L. R., 4

ZVarm'ck v. Warwick, 3 At. 291;
ut see and consider per Lord 8t.  Ch. 143; and Joyee v. De Moleyns,
Leonards, Thompson v. Simpson, 2J. & L. 374.

1Dr. & War.491.. . - (6 TP.W. 496.
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that being a chose in action, he could not confer a better
title upon his assignee.

11. The bond fide purchaser of an equitable interest
without notice of an express trust, cannot defend his position
by subsequently, and after notice, getting in an outstanding
legal estate from the trustee; for by so doing he would be
guilty of taking part in a new breach of trust(x). But it
would seem that if he can perfect his legal title without
being a party to a new breach of trust (as, for instance,
by registering a transfer of shares which have been actually
transferred before notice), he may legitimately do so (v).

SEEING TO APPLICATION OF PURCHASE-MONEY.

ART. 76.— Liability of Persons paying Money burdened
with a Trust to sec to its Application.

‘Where a person purchases trust property under a
trust for sale with notice of the trust, or pays
money owing to the trust estate with like notice,
he is bound to see to the application of money
paid by him (@), except in the following cases,

namely :—

a. %’here the settlement expressly exempts him
from doing s0;

B. Where the settlement is dated subsequently
to the 28th August, 1860, and the duty is not
expressly cast upon him by the settlement (3) ;

7. Where the trusts of the money are not simple

(%) Saunders v. Dehew, 2 Ver.
271; Collier v. McBean, 34 B. 426,
Sharples v. Adams, 32 B. 213;

have begged the question, inas-
much as it states that the pur-
chaser shall be discharged by

Carter v. Carter, 3 K. & J. 617.
2(c) Dodds v. Hills, 2 H. & M.
424.

(@) Dart, 596, 6th ed.; Elliott
v. Merryman, 1 L. C. 64.

(6) 238 & 24 Vict. c. 145, 8. 12.
This statute is the only one
which can be relied on. Lord
St. Leonards’ Act, 22 & 23 Vict.
c. 35, 8. 23, which was intended
to have the same effect, seems to

‘‘the receipt of any person to
whom any purchase or mortgage
money shall be payable upon any
express or implied trust,”” whereas
the whole question is, whether the
purchase-money s payable to the
trustee or to the cestuis que trust.
In addition to which it only ap-
plies to purchasers and mortga-
gees.
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trusts (c), or being simple trusts it is gathered from
the settlement that the settlor contemplated the pos-
sibility of any of the cestuis que trust being under
disability at the date of the sale or payment (&), or
in any other case where an intention to jmpose the
duty on the purchaser or person paying cannot
reasonably be 1nferred (e).

Irrust.—1. Sub-article v is the only part of the fore-
going article which requires illustration. Where the trust
is for payment of general debts either alone or in priority
to specified debts or legacies, the purchaser is discharged
from seeing to the application of the purchase-money;
because the trustee has to ascertain and test the validity
of all debts which may be alleged to be due, and ' there-
fore the trusts of the purchase-money are not simple
trusts (f); and a simple exemption holds where the pur-
chase-money is to be applied in the purchase of other
lands ( g), or on other special trusts. But where the trusts
of the purchase-money are to pay certain specified debts
or specified legacies, so that the parties entitled are clearly
ascertained by the settlement, and if there is no other evi-
dence of the intention of the settlor to exempt the purchaser
from seeing to the application of the purchase-money, he
will be bound to do so. For in equity the cestuis que
trust are the absolute owners, and the trustee is a mere
instrument or agent, and therefore the cestuis que trust
are the persons to receive the purchase-money, and to give
a valid receipt for it (4). It is, however, humbly conceived

(¢c) See Story, § 1134, and cases
cited as illustrations, infra.

(d) Dart, 597, 5thed. ; Sowarsby
v. Lacey, 4 Mad. 142; Lavender
v. Stanton, 6 ibid. 46; Balfour v.
Welland, 16 V. 151; DBreedon v.
Breedon, 1 R. & M. 413.

(¢) Dart, 596, 5th ed.; and see
generally Elliott v. Merryman, sup.

(f) Elliott v. Merryman, sup.;
Joknson v. Kenmnett, 3 M. & K.
624; Eland v. Elend, 4 M. & C.

420; Forbes v. Peacock, 1 Ph. 717;
Robinson v. Lowater, 5 D., M. &
G. 372; Re Langmead, TD., M. &
G. 353.

(9) Doran v. Wiltshire, 3 Sw.
699

(A) Wetherby v. St. Giorgio, 2
Ha. 624; Johnson v. Kennett, sup. ;
Horn v. Horn, 2 Sim. & St. 448;
Lloyd v. Baldwin, 1 V. sen. 173;
TIthell v. Beane, tbid. 2156; Binks
v. Lord Rokeby, 2 Mad. 238.
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that if the doctrine ‘that a power to give valid discharges
is to be implied where the trustee has some unascertained
duty to perform with the purchase-money before paying it
over to the cestuis que trust were carried to its logical con-
clusion, it would apply to cases in which the purchase-
money is to be distributed among specified persons; but
the trustee is directed to first pay thereout all ezpenses of
the sale. TFor it does not seem reasonable to suppose that
the settlor intended to impose on the purchaser the duty
of ascertaining that the costs deducted were properly in-
curred at all, or if properly incurred were properly taxed
before payment. It is difficult to see wherein such a case
differs from a general charge of debts, inasmuch as the
ascertainment of the expenses of the sale would require
quite as much circumspection and trouble on the part of
the purchaser as an inveéstigation into the settlor’s general
debts. However, I am not aware that the doctrine has
ever been pushed to this extent; and it is not considered
very probable that the court would do so now.

2. Where the trust was to pay certain specified sums and
then to invest the residue, it was held that the purchaser
was bound to see to the payment of the specified sums.

3. But where a testator devised certain land unto his
children, ‘‘the same to be sold when the executors and
trustees of this my last will shall see proper to dispose of
it, and the money arising out of my said lands and tene-
ments to be equally and severally divided among my above

. named children,” some of whom were infants, it was held
that the trustees could give valid receipts, the Vice-Chan-
cellor saying: “It is plain the testator intended that the
trustees should have an immediate power of sale. Some of
the children were infants, and not capable of signing
receipts. I must, therefore, infer that the testator meant
to give to the trustees the power to sign receipts, being an
authority necessary for the execution of his declared pur-
pose” (s). :

s (i) Sowarsby v. Lacey, sup. )
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4. On the other hand, where the intention on the part of
the testator cannot be implied, as for instance, where he
contemplates that all the cestuis que trust will be sui juris
at the date of sale, but in fact one or more of them labour
under some disability (as, for instance, if one dies and his
representative is an infant) at that date, the purchaser will
have to see to the application of the purchase-money; for
the rule of law depends upon construction or intention, and
not convenience ().

5. As the rule depends upon implied intention, an im-
plied power to give valid discharges is not taken away by
‘the fact that, at the actual date of sale, the status of the
parties interested is such as would have rebutted the pre-
sumption had the settlor had such status in his contempla-
tion at the date of the settlement (/). For instance, where
a testator devises property to trustees upon trust to sell and
pay debts generally, and subject thereto upon trust for
A. B., the non-existence of debts at the time of sale is, in
general, immaterial; for the testator contemplated that
there would be some, and therefore intended to give the
trustees power to give valid discharges (m). But if the sole
object of the trust was to pay debts, and the purchaser knew
that there were none, or that they had been paid, he will
of course not be justified in paying the purchase-money to
the trustee, for the sale would in such case be itself a
breach of trust, and the purchaser taking with notice would
of course be responsible under Article 75 (n).

6. It may here be mentioned that on similar principles
‘where there is a ckarge of debts and a power of sale in the
‘event of the personal estate proving deficient, the purchaser
need not concern himself to ascertain whether there is a
deficiency in the personal estate (o).

k) Dart, 597 and 599, 5th ed. (n) Watkins v. Cheek, 2 8, & 8.

1) Idid. 600. : 199 ; Eland v. Eland, sup.

m) Forbes v. Peacock, 1 Ph. (o) Greetham v. Cotton, 13 W.
%721; Sabin v. Heape, 27 B. 653; R. 1009; Bird v. Foz, 11 Ha. 40;
Dalfour v. Welland, 16 V. 151. but see Pierce v. Seott, 1 Y. & C.

Ex. 257.
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ABROAD, trustee residing, may be removed, 149.
ACCELERATION of a trust for sale, breach of trust, 119.

ACCEPTANCE OF A TRUST, 88 et sq.

prior agreement not equivalent to, 87.

taking out probate equivalent to, 88,

interfering with trust property generally equivalent to, 88, 89.
ACCOUNTS, trustee should be ready with, 125.

trustee entitled to have his, gone through and settled or im-

peached, 164. .

ACCUMULATION. Sce PERPETUTTIES. .

direction for, until a given age generally futile, 142.

ACQUIESCENCE. Se¢ CONCURRENCE and LAcHES.
in voluntary trust after learning its true nature, 45.
ACTIONS, trustee the proper plaintiff in, regarding the trust pro.
perty, 101. :
ACTS of the settlor, when admissible to rebut presumption of trust,
26, 74.
ADVANCEMENT of infants, 134. 4nd sce Resurrivg Trusr (3).
ADVANTAGE, trustee must not gain any, from trust, 127 ef seg.
ADVERSE TITLE. See Jus TerTI.

ADVICE, trustee committing breach of trust in [pursuance of legal,
not indemnified, 104.
of judge, trustee may get, 165.
- under what circumstances given, i,

AGE, attempt to restrain enjoyment of pro; until a given, gene-
’ra]lyglﬁle,lﬂ. joym property given, ge

AGENT is a constructive trustee, 79.
when trustee may employ an, 112 et seq.
how far trustee liable for defaults of, ib.

ALIEN may be a cestui que trust, 43.
may be a {rustee, 85.
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ALTENATION. &8s ANTICIPATION.
ALLOWANCE. &8es 8aLARY and REIMBURSEMENT.

ANNTUITY, person for whom an, is directed to be purchased may
clnmmoney 143.
even though anhcq)chonbemtrunedonpmoffotfextum 5.

ANTICIPATION, restraint on, generally void, 33—140.

almer,zm case of pay, pensions or propaty inalienable by statute,
28, 29

ahter,muaeofmnmedwommd coverture, ).
married

;’omnnreshmnedfrmn,motrelmaeabmchoftmst,
1567.

not liable for fraud, 190.

may nevertheless bar estate tail, 141.

APPEAL by trustee is at his own risk, 167.

APPORTIONMENT of purchase-money on & joint sale, 113.
ARTICLES, marriage, construed liberally. Se¢ Execurory TrusTs.
ATTORNEY. &ee Soricrror.

AUTHORITY of trustee. Sce PowEess.
of ocestui que trust. Ses CESTUI QUE TRUST.

BANK ANNUITIES. &See INVESTMENT.

BANKER, when trustee, liable for failure of, 116
trustees may remit money through, 117.

BANKRUPT TRUSTEE may be removed,.148.

BANKRUP'I‘CY trust for personal enjoyment notwithstanding, is
\ trust nntll, and then over, 33.

a volnnt;ry cannot settle upon himself until, and then
over, tb.
what settlements are void against the settlor’s creditors in, 53.
of trustee, 100. ™
trust ll))rlgporty not divisible amongst his creditors, if recog-
niza

aliter, where it cannot be identified, 101.

of ?ggnt or factor, money of prmcxpal not divisible among creditors,

BARRING ENTAIL, married woman restrained from anhmpn.hon is
capable of, 141.

BILL IN PARLIAMENT, trustee may oppose, 132.
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BREACH OF TRUST. &c¢ ConoURRENUE; RELEASE; TENANT ¥OR
Lire ; Marrrep WoMAN ; INFANT; Wuvm LACHES

trustee retiring to enable co-trustee to commit, is lmble, 110, 154.
er by, must, pro tanto, indemnify the trustee, 163.

oss by, genera a slmple contract debt, 173.

loss by, a joint debt from the trustees, ib.

measure of trustee’s responsibility fm' 176.

where interest payable by trustee, 5.
where trust money actively used in trade, 176—179
unreasonable delay in investing trust moneys, b,
improperly calling in investments, i5.
mixing trust moneys with private moneys, 5.

property acquired by trustee out of trust funds is liable for, 182.

where set-off of gain against loss allowed, 184.

injunction to prevent, 186.

appointment of receiver to prevent, .

fraudulent, is a crime, 188.

cestui que ‘trust party to, is liable to extent of his interest, 190.

aliter, if legal owner, 191.

third persons parties to, are liable for, 192.

how far trust property may be followed into hands of third parties

claiming under a, 193.
BROKER, when trustee liable for default of, 116.

CESTUI QUE. TRUST, definition of a, 2
an apparent, is not always one in reality, 17.
who may be a, 43
oorpombtlon, ib.
y 1D,
must be & human being, ib.
infant. See ADVANCEMENT; CONCUBRENCE; MAINTENANCE; and

authority of 139 et seq.
in slmple trusts, tb.
of one out of many in a special trust, .
may freely assign his interest, 140.
aliter, where married woman restrained from antxclpahon, .
where all concur in a special trust, 141.
are collectively the absolute owners, 142.
1o restraint can be put upon their absolute enjoyment where
they are the only people interested, 5.
married women may be restrained, i.
concurrence of, in breach of trust. Se¢ CoNCURRENCE.
release by. See RELEASE. :
laches of. See LacHES.

CHARGE, raises a trus}:, ll.(1 of ‘s
noresultm trust of residue after payment of, 66.
Statute of imtatxons applies to a, 161. ’

CHATTELS, trust of, may be declared by parol, 37.
CHILD. §8ez ADVANCEMENT; MArNTENANCE ; REsurtiNGg TRUST (3).
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CHOSE in action, purchaser of, takes subject to all equities, 193.

CLASS, power of disposal among a, raises a trust, 12.
CLERGYMAN, undue influence of, 46.
COMMISSION. 8ee.8aLARY.

COMPANY. 8e INVESTMENT and DIRECTORS.
COMPOUND INTEREST. §e¢ INTEREST.
CONCURRENCE of cestui que trust in breach of trust, 157.

CONDITIONS of sale. Ses SaLE.
trustees must fulfil all, 119.

CONFIDENCE, the root of a trust, 1.

CONFIRMATION. Sec WAIVER and. RErzass,
CONFLICT of duty in trustee, 187.

CONFORMITY. &See RECEIPTS.

CONSENT where required must be obtained, 119.
CONSIDERATION. See Varvasie CONSIDERATION.
CONSTRUCTION. 8See ExecuTep and Execurory Trusts,

CONSTRUCTIVE TRUSTS AND TRUSTEES, 63 et seq.
Rmrmmm Tnvm.

_ summary of,
~ profits made b ersons holdmg fiduciary positions, 77.
by tamnts r life, ib
l;y joint tenants 1b.
y mortgagees, 6.
by partners, directors, or promoters, 78.
by agents and solicitors, 79
vendors and purchasers are, for ‘each other, 80,
equitable mortgagors are, 81.
mo;ttgagee 8 heirs were formerly, ib.
mortgagee in possession is a, ib.
may purchase from cestui que trust, 128.

CONTINGENCY. &ec Trust ProPERTY.
CONTRACT. &ee CovENANT.

CONTRIBUTION among trustees, 173.
CONVERSION, &8¢ Forrowine Trust PROPERTY.

And see

COPYHOLDS, voluntary covenant to surrender, not enforceable, 21.

trustee can demand admission to, 102,



INDEX. 205

COSTS. Sec ReTrRRMENT; REMOVAL; and Court.
direction for payment of, does not make employés cestuis que
trust,. 18.

CO-TRUSTEE, trustee cannot relieve himself of responsibility by
: deputing his duties to, 112.
may be safely permitted to receive, but not to retain trust
moneys, 117, 118.
when trustee answerable for defaults, acts, or receipts of, 154.
opinion of Lord Westbury as to responsibility for, 155.

COURT, when trustee may pay into, 166.
effect of paying trust money into, id. :
what sugt?ient justification for paying into, 167 et seg.
trustee instituting a suit in, 167.
what will justify a trustee in instituting a suit in, i5.
appointment of new trustees by. - Se¢e NEw TrUsTEE.
retirement of trustee under sanction of. Se¢ RETIREMENT,

COVENANT to settle raises a trust when based on value, 19,
aliter, where voluntary, 21.
duty of trustee to enforce against settlor, 106.

CREATION' OF TRUST. Sce DecrarRep TrusT.
CR]E‘.D}ZEJT!!?RS,2 trustee personally liable to, of business carried on by

1

td

where trust is for payment of debts, are not generally cestuis
que trust, 17. -

settlement intended to defeat. See Varrorry (2).

of settlor on bankruptey. See BANKRUPICY.

CROWN. Ses FArLURE OF CESTUIS QUE TRUST.

DAMAGES recovered from the trustee may be recovered out of the
- trust estate, 153._

DEATH of trustee. See EsTaTE.
. wers survive to co-trustees, 145.
devolution of office om, of last surviving trustee, 146.

DEBTS, trtist for payment of, when illusory, 17,
may be the sugject of a trust, 40.
trustee mady release or compound, 105.
. should exercise reasonable discretion as to realization of, 104.
should prove, on bankru of debtor, 5.
should generally realize within a year, 109.
DECLARATION of trust, what is a prima facie valid, 9.
when writing necessary. Se¢e WrITING,
DECLARED TRUST, analysis of, 9.
creation of, 10 et seq.

language. Se¢ LANGUAGE.
when 1ﬁQusory See Iruusory TruST.
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DECLARED TRUST—continucd.
creation of —continued.
formalities immaterial where based on value, 19,
covenant sufficient, i5.
no trustee sppoinwd immaterial, 20.
formalities material when trust voluntary. See VOLUNTARY
object of the trust. See ILLEGAL Trusrs.
neoeesity of . 8ee WrITING.

validity of. ALIDITY.
oonstruction of See CONSTRUCTION.

DELAY. 8o INTERRST and LACHES.

DELEGATION of trustee’s duties, generally not permitted, 112 et
of trustee’s powers, 135 e¢f seq. ot

«DESIRES.” See LANGUAGE.

DEVISE of trust estates, 99.
pass under a generaldevme,:b
oftheoﬂiceoftmstee 147.

DEVISEE. &8¢ Resvrrive Trusts.
of trustee, when he can execute a special trust, 147.

DEVOLUTION of trustee’s estate, 98,
of the office of trustee, 146.

DIRECTION, words of, raise a trust, 1
trustees should obey the, of the settlement 119,

DIRECTORS are constructive trustees, 78.

DISCHARGE, trustee entitled to, on completion of trust, 164.
not entitled to a, under seal, .

DISCLAIMER, 85 ¢t seq.

DISCRETION, involving, cannot be delegated, 136.
trueteeehongexemseareasena le, 104.- s

DISTRIBUTION, power of, can only be exercised by the donee, 137.
of trust d,trusteemustpa!tonghteestmsqnetruat 110.
aliter, if cestui que trust dead, 156.
DOUBT, in cases of, trustee may apply to the court, 122,

may pay money into court, 167.
may institute a suit, 5.

DOUBTFUL EQUITY, notice of, does not bind & purchaser, 195.
DOWER attaches to estate of trustee, 101.

DUTIES OF A TRUSTEE. See SALk; PurcHASE; and INVESTMENT.
must exercise reasonable care, 104 o seq.
not excused by acting under skilled advice, 3.
should realize debts with reasonable speed, 5,
may allow time where expedient, i5.
may release or compound debts, .
should enforce covenants against settlor, 106,
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DUTIESBh uldOF A TB,USTEE—wntinueﬁ. 06
ould register trust instrument where necessary, 106.
duties of trustees for sale. See SarE. ’
duties of trustees for purchase. Sec PurcHASE.
duties of trustees for investment. Ses INVESTMENT,
not generally liable for pure error of judgment, 109.
not Liable if trust pr;ferty stolen without their fault, 3,
aliter, if obtained by fraud or forgery, 110, 111,
need not insure premises, 109.
delegation of duties, 112. 4nd see DELEGATION.
must obey the terms of the settlement, 119.
must not favour particular cestuis que trust, 120.
must not administer trust property so as to throw an undue bur-
then on tenant for life or remaindermen, 3.
must not set up jus tertii, 121.
should be ready with accounts, 125.
must not profit by trust, 126.
must not purchase the trust property, .
must generally act gratuitously, 129.

EARMARK, when trust property has an, it can be followed, 182.

ELECT, person may, to take money bequeathed upon trust to pure
chase an annuity for him, 143.
- can elect, even though forbidden to sell or alienate annuity, 5.
person cannot, to take his share of real estate directed to be sold,
unless the other cestuis que trust concur, 144.

ENJOYMENT, attempt to fetter generally futile, 142,
¢« ENTREAT.” Se¢ LANGUAGE.

EQUITABLE ESTATE, definition of, 2.
EQUITABLE MORTGAGE, mortgagor a constructive trystee, 81,
is subject to all prior equities, 196.
EQUITIES, where there are any, the legal owner is a constructive
trustee unless he is a purchaser without notice, 79.

ESTATE OF TRUSTEE, 90 ¢t seq.
where he takes any estate, ib.
the quantity of his estate, 92.
ima facie takes a fee, i6. and 96.
indefinite chattel interests abolished, 93, 98,
devolution of. Sec DEvoLUTION.
devise of, 99.
passes under a general devise, ib,
aliter, if inconsistent, 5.
incidents of, at law, 101.
absolute on failure of cestui que trust, 103,

ESTATE TAIL. Se¢ BARRING.

EVIDENCE wi:en 1, admissible to prove an express trust, 37 ef seq.
whmpa.’toleviS::e’admimibletoprovesresnlﬁngh'ust. 'gc
Resvurivg TrusT.
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EXECUTED TRUSTS construed strictly, 57 e¢ seg.

EXECUTOR, one may remit money to another, 116.
of last surviving trustee, when he may execute a special trust, 146.

EXECUTORY"thg,ST , construed liberally, 57 et seq.
mmz‘ga " h°w uuumed
oonstmedstnctlywhmput:eeundmtoodthetexmsthey
‘:aed, .
intention of the testator is to prevail, i5.
separate use of married woman may be implied, 62.

EXPECTATION, mere words of, will not raise a trust, 14.
EXPECTATIONS, agreement to share, valid, 28.

EXPENSES, reimbursement of trustees, 153 et seq.
direction to pay, does not make employés cestuis que trust, 18.

EXPLANATION, words of. Se¢ LANGUAGE.

_EXfPRESS TRUST. See DEcLARED TRUST.

FACTOR, money of principal in the hands of insolvent, can be
claimed by principal if capable of identification, 100.

FAILURE of trust by lapse, &c. Sece ResurtiNg TrUST.
of cestuis que trust, 103.
trustee takes realty absolntely, ib.
. crown takes personalty, ib.
where trustees are for other trustees, the latter take, i5.
mortglgwee upon failure of mortgagor’s heirs takes absolutely,

FATHER. See Resvrrinag Trust (3): and as to undue influence of, 46.
FAVOUR, trustees must not unduly, one cestui que trust, 120.
FEE SIMPLE, when the trustee takes, 92.

FELON trustee, the court will remove a, 148.
whether he may be a settlor, 43.

FEME CONVERT. Sce MARRIED WOMAN.
FIDUCIARY PERSONS are constructive trustees, 77.

FOLLOOWING TRUST PROPERTY in the hands of the trustee
100.

into the hands of third parties, 193.

or into that into which it has been converted, 182.

FORGED AUTHORITY, trustee liable if he pays money under, to
wrong person, 110.
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FORMALITTES unnecessary where trust based on value, 19.
necessary where trust is voluntary, 20.

FRAUD of settlor. Se¢c Resurrvg TrUST man) and VALIDITY.

whereby a settlor is induced not to e & will or not to comply
with Statute of Frauds, 40.

converts a wrongdoer into a trustee, 82.

a secret agreement to share expectant legacies is not a, 28.

of trustee’s solicitor, whether trustee liable for, 113, 115,

infants and married women are liable for, 85, 157, 159

aliter, where married woman is restrained from anticipaﬁon, 157,
159.

FRAUDS, STATUTE OF, Ses WrITING.

FRAUDULENT breach of trust a crime, 188.
intention of settlor does not estop him claiming a resulting trust.
See Resurring TrUST (2).

GAINER by breach of trust must pro tanto indemnify the trustee, 163.

GIFT, imperfect voluntary, is not equivalent to a declaration of trust,
24 et seq.

voluntary when it raises a resulting trust. Ss¢ ResuvrriNg TrUST
(1) and (3).

GUARDIAN, undue influence of, 44.

HEIR. Se Resurring TrusT.
of last surviving trustee, when he may execute a special trust, 146.

«HOPES.” 8e¢ LANGUAGE.

HUSBAND of woman to whom property is given for her separate
use is a trustee, 19,

IGNORANCE. See VarnITY.

ILLEGAL TRUST, 30 ¢t s2¢ ; and see PERPETUITIES; THELLUSSON ACT;
BANERUPTCY; Ax’mnmnox, ILLEGITIMATE Cnn.nm and REsuLT-
va TrusTs.

ILLEGITIMATE CH]IJ)REN trusts by deed or will for another )
future,-are ille,
trusts by deed for settlor s own future, are illegal, i5.
trusts by will for settlor’s own future, are valid, 34.

ILLUSORY TRUSTS, 17.
IMMORAL TRUSTS. See ILLEGITIMATE CHILDREN.
IMPERATIVE, words when sufficiently. Se¢ LANGUAGE.

IMPLIED TRUSTS, 4, n. (f).
U.T. P
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IMPROVEMENTS, what, a trustee may make, 133.
INACTIVITY of trustee, ground for appointing a receiver, 186 ef s;.

INCOME, trustee should not favour tenant for life by getting a larger
income at a risk to the capital, 120,

INCONVENIENCE. See Lacmes.
INDEMNITY, gainer by breach of trust must give, to trustee, 163.

INFANT cannot generally be a settlor, 42,

except by leave of court, ib.

may be a trustee, 84.

but cannot execute discretionary trust, ib.

where oesféusl que trust is an, the trustee may pay his share into
court, 168.

disability of, to assent to breach of trust. Se¢ CoNCURRENCE;
RELEASE; and LACHES. ’

INFLUENCE, UNDUE. See VaLIDITY.
INJUNCTION to restrain breach of trust, 186.
INSURANCE, trustee not bound to effect a fire, 109.

INTENTION, illegal, not perfected will not estop a person claiming
the benefit of a resnlt:l:f trust. See Resurtivg TRUST (2).
executory trusts construed according to the, of the settlor, 57.

INTEREST, when a trustee is chargeable with, 175.

when guilty of unreasonable delay, 176.

when he ought to have received more than 4 per cent. he will be
charged more, 5.

trustee mixing trust moneys with his own charged 5 per cent, 5.

solicitor retaining trust moneys, 177.

trustee using trust moneys in trade will be charged compound
interest, or may have to account for profits, 179.

INVESTMENT, trustees should invest on prescribed securities, 119.

when directed to effect, on mortgage should employ a separate
valuer, 107.

on mortgage should be on a kgal mortgage, 108.

on mortgage should not exceed certain proportion of the value of
the property, .

on foreign bonds, or trade, or shares, improper, ib.

trustees may deposit monﬁ‘{:rpend.ing, 116.

on an unsafe security in order to give life tenant a higher interest
improper, 121.

what securities a trustee may safely invest on, 123.

JOINDER IN SALE. 8ec SatE.

JOINT PURCHASERS, resulting trust in proportion to their re-
spective purchase-moneys, 72.
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JOINT TENANTS, trustees are, 98,
are constructive trustees, 78.

JOURNEYS, trustee may recover expenses of necessary, 154,
JUS TERTII, trustees must not set up, 121, 187.

LACHES of cestui que trust when a bar to relief, 160 et seg.
of voluntary settlor, 45.

LANGUAGE declaratory of a trust, 10 ¢¢ seq.
words (l)xf direction,’ h}
¢ he payi ,y ib. .
< charge,” 1.
¢¢ empower,’’ 5.
¢ to be at his disposal among,’’ 12.
¢ ho n 13 .

¢l
¢¢ desires,” ib.
“¢ requests,”’ ib.
¢ well knows,” ib.

mconslstent expressions, i5.

 Whot shall be romaaiag;” i
¢ what re .
words merely expectant, 14, 16.
uncertainty, i.
not sufficiently imperative, 15.
‘¢ as you may think best,” ib.
merely explanatory of donor’s motive, 16.
¢¢ the better to enable him,”’ ib.

LAPSED EQUITABLE LEGACY. &8¢ Resvrrvag Trusr (1).

LEASE, trustee may grant a reasonable, 130.
trustees should generally sell, 121.

LEASING, power of, cannot be delegated, 136,
LEGACY, agreement to share an expected, 28.

LEGAL ESTATE, definition of, 2.
trustees cannot interfere with, of remaindermen, 134.

LIABILITY. &Se¢ Breacr oF TruUsT and THIRD PARTY.

LIEN raises a constructive trust, 80.
cestui que trust entitled to a, on the share of a co-cestui que trust
guilty of connivance in a breach of trust, 192.

LIMITATIONS, STATUTE OF, does not apply to express trusts,
110.

nor to certain resulting trusts, ib.
applies to other resulting trusts, .
applies to charges, 161. .

P2
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LIS PENDENS, suspends trustee’s powers, 137.
LOSS OF TRUST PROPERTY, trustee not liable for, by theft, 109.

MAINTENANCE, trust to apply income for another’s, gives him the
income abeolutely, 141.
of infants, 133.
trustee may generally grant, 5.
may sametimes allow out of capital, 5.

MARRIAGE, general restraint of, illegal, 35.
pertial restraint of, good, 5.
general restraint of second, good, 36.
MARRIAGE SETTLEMENT, remainders when voluntary, 5.
on second marriage trusts for issue of first, are not voluntary, 7.

MARRIED WOMAN. &Sc¢ Axricrearios.
how far competent to be a settlor, 42.
how far competent to be a trustee, 86.
her equity to a settlement, 133, 169.
trustees may pay into court in order to raise her equity, i5.
cannot generally concur in or release a breach of trust, 158.
aliter, if property settled to her separate use without restraint, i.

MEDICAL MAN, undue influence of, 44.

MISTAKE. &8ee VaLIDITY.

trustee not liable for, of judgment, unless he has thereby broken
some specific duty, 109.

trustee hiable if he makes, in the person to whom trust fund is
payable, 111.
trustee paying by, may recover back the money, 163.
MIXING trust property with private property, 181.
charge of the cestui que trust on the entirety, 184.

MONEY. &8ee FoLrowing Trust ProPERTY.

MORTGAGE in for;n of a trust is not an express trust within the
Statute of Limitations, 161. -

MORTGAGEE is a constructive trustee, 78.
in possession is constructive trustee of the rents and profits, 81.

MOTHER, doctrine of advancement applies to, 74.

NEGLECT. See Durtes or TRUSTEE.
of agent, when trustee liable for, 113 e¢ seq.

NEW TRUSTERS, what powers they can exercise, 136.
appointment of, by court, 150.
appointment of, under power, .
power construed strictly, 1561.
original number may be altered, 5.
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NOTICE, trustees without, of the true representatives of deceased
cestui que trust not liable for paying to wrong ones, 156.
purchaser with, of trust bound by it, 193.
without, a.hter 1.
constructive, 194.
of solicitor is notice of client, 5.
absenoe of indorsed receipt is, of nonpayment of purchase-money,

of doubtful migo oes not bind purchaser, 195. '
purchaser wi eax m purchaser without, is not lm'ble, 196.

OMISSION OF DECLARED TRUST. See Resurrmva Trust (1).
ONUS OF PROOF. Sec VoLuNTARY TRUST.

PAROL EVIDENCE, admissible to prove trusts of personalty, 37.
where admissible to prove a gift apparently beneficial, was not
intended to be so, 64.
where to prove or rebut presumption of advancement in purchases
in another’s name, 71.

PARTNERS are constructive trustees, 78.
PAY, for public services, when alienable, 29.
“PAYING,” words of proviso for, raise & trust, 11.

PAYMENT into court. Sec Courr.
to wrong person. See MISTAKE.

PENSIONS, when alienable, 28.
PERISHABLE PROPERTY, trustees should convert, 121.

PERPETUITIES, illegal, 31.
resulting trust to settlor, 69.

POSSIBILITY, a, is capable of being settled, 28.

POSTPONEMENT of enjoyment until a given age, in general, nuga-
tory, 142

POWER, where it raises a trust, 11.

POWERS OF TRUSTEES, 131 et seq.
may do acts which the court would authorize,
what acts the court will authorize, ib.
implied, under recent settlements, 135.
delegation of, ib. -
suspension of, by suit, 137.

PRECATORY WORDS, 10 ¢t seq. .And see LANGUAGE.
PREFERENCE. . See Favous. '
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PRESUMPTIONS. &8e Resurrinag TrUsT.
PRIVITY. &Se Inzusory Trusr.

PRIVY, parties to a breach of trust when liable, 190.
PROFIT, trustee must not, by the trust, 127 ef seq.
PROFITS. &ee TRADE.

PROPERTY. ‘8e¢c Trust PROPERTY.
wrongfnli% 2pumhued with trust moneys becomes itself trust pro-
perty, .

PROTECTION, trustees may refuse to execute trusts for their own,
122. See also RETMBURSEMENT; Co-TRUSTEE; CONCURRENCE;
INpEMxITY ; RELEASE ; LACHES ; GAINER ; DISCHARGE ; ADVICE,
and COURT.

PROVISO, words of, raise a trust, 11.

PURCHASE in another’s name. Se¢ Resvrrmvg Trust (3).

trustees may not, trust property, 127 et seq.

constructive trustee may, trust proj , 128,

trustees for, should ascertain value of the property, 107.
should employ a valuer, 5.
should get a marketable legal title, 108.
should not purchase a timber estate, 120.
should not purchase mining property, 121.

PURCHASE-MONEY, when purchaser of trust property must see
to application of, 197 et seq.

PURCHASER FOR VALUE. &8¢ Varorry.
under a settlement made to defeat creditors is protected if with-
out notice, 48, 61.
under a settlement made to defeat purchasers is protected if with.
%ut notioelof actual {rﬂand, 66. rod v
under & volun settlement is protec i subsequent
purchasers fr?;y the settlor, 5. ageinst anbeoq
trust property may be followed into the hands of a, with notice
of the trust, 193.
if the trust property be a chose in action it may be followed,
even where purchaser without notice, 5.
with notice of trust, purchasing from a purchaser for value with-
out notice, 196.
with notice before payment of purchase-money, cannot defend
himself by getting in the legal estate, 197.

RECEIPTS OF TRUSTEES, when given for conformity only, do
not make them liable for defaults of co-trustee, 117.
given by one only is no discharge, 5.
aliter, of one executor,, 5.
how far they discharge a purchaser, 197 et scg.
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RECEIVER, when one will be appointed, 186.
“RECOMMENDS.” See LANGUAGE.

REFUSAL to sye by trustee, 187.
REIMBURSEMENT of trustees’ expenses, 153.

RELEASE by cestui que trust bars claim, unless improperly ob-
tained, 157.
aliter, if not sui juris, 5.
whether trustee entitled to a, under seal, 164.
by court, from the office of trustee, only obtainable by suit, 148,
167.
when entitled to apply to court for a, ib.

« REMAINING, WHAT SHALL BE.” §ecz LANGUAGE.
REMOVAL of trustee, 143.

REMUNERATION. See¢ SArARY.

REPRESENTATIVES OF CESTUIS QUE TRUST. Sez MISTAKE.
“REQUESTS.” 8¢ LANGUAGE.

RESULTING TRUST,
(1) where donee not intended to take equitable estate, 63.

where declared trust insufficient to exhaust trust property,
64—66.

where declared trust cannot be carried out, 5.

gift to ‘‘my trustees’’ gemerally rebuts all presumption that
they were to take beneficially, 4.

wl;jre reg.lty devised upon trusts only applicable to person-
-alty, 65.

where lands conveyed toa trustee, but trusts not declared in
writing, 5.

where declared trust too uncertain, 5.

failure of declared trust by lapse, 5.

where no consideration is given for a gift, and there is no ap-
parent intention to benefit donee, 0.

(2) where declared trusts illegal, 67.

doctrine of pares delicti, 4.

illegal intention only does not destroy resulting trust, ib.

where allowing the illegal trust to take effect would effectuate
a fraud, or defeat a legal prohibition, .

trust to defeat creditors, 68.

trust in view of possible forfeiture, 5.

trust to avoid serving an office, 69.

perpetuities, .

charitable uses, 5.

fraud on game laws, 5.

settlement on marriage with deceased wife’s sister, 70.
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RESULTING TRUST—continued.
(3) purchases in another’s name, 71.

presumption of resulting trust to real purchaser, i5.

aliter, if purchase in name of wife or child, i5. and 72.
presumptions pro and con. rebuttable, 72, 74.

by surrounding circum-
' stances, 73.

money lent to purchase creates no trust for the lender, 72.
where there is a joint advance the purchasers take according

to the proportion of their contributions, .15.
subsequent acts of the settlor, 74. |
where son is a solicitor advancement is rebutted, i5. ‘
purchase by mother in name of child, ib.
pnchrcihﬁae_lé)y one loco parentis in the name of the adopted

, 76.

RETIREMENT OF TRUSTEE, how accomplished, 148.
under what circumstances justifiable, 149 et seq.
trustee must generally pay costs occasioned by, ib.

REVERSION. &8¢ PERISHABLE PROPERTY.

REVOCATION, power of, not essential to validity of a voluntary
settlement, 44.

SALARY, when trustee entitled to'a, 129.
a, when capable of being alienated, 28.

SALE, TRUSTEE FOR,
should sell at date prescribed by the settlement, 119.
should not sell before that time, 5.
selling at the request of the life tenant where sale directed to take
place at his death commits a breach of trust, ib.
leaving conduct of sale to co-trustee is liable, 112.
should sell to best advantage, 106.
should generally not join with adjacent landowners, 5.
aliter, if clearly beneficial, i5.
joining with adjacent landowners should see that his proportion
of purchase-money is apportioned before sale, 113,
should not unnecessarily limit the title, 107.
« should invite competition, 5.
should not sell improvidently, 5.
should ascertain real value of the property, 5.
may employ necessary agents, 112.
Bhfil;ld 113%1: sell to promote the exclusive interests of temant for
e, 120.
should not sell timber only, .
surviving trustees can execute powers of, 145.

SECRET agreement to share expectant legacy, 28.

SEPARATE USE in executory trusts may be implied, 62.
settled to the, of married woman makes her in equity
equal to a feme sole, 42, Se¢ also MARRIED WoOMAN and
ANTICIPATION. . .
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SERVANTS, trustees may employ necessary, 116.
SET-OFF of gain against loss when allowable, 184.

SETTLEMENT, trustees should strictly obey provisions of 119.
married woman’s equity to a, 169.

SETTLOR, deﬁmhon of a, 2.
who may be a, 4
infant, 5.
married woman, ib.
convict, 43.

SIMPLE TRUST, definition of a, 3.
“SOLE USE AND BENEFIT.” 8Se¢ LANGUAGE.

SOLICITOR, tmst for payment of costs does not make him a cestui
que trust, 1
trustee liable for fraud of 113.
trustee liable for neghgence of, qusere, 5.
may not generally purchase from client, 128.
voluntary settlement in favour of a. Se¢ Varrry.
who is a trustee, must not charge, 129.
trustee may employ 8, 164.
em%loymg trust funds in his business how far liable for interest,

* advancing trust moneys in his own name, 184.
SPECIAL TRUST, definition of, 3.
STOLEN TRUST PROPERTY, trustee not bound to replace, 109.

SURPLUS, after satisfying express tmsts results, 66.
aliter, where trust merely charged, i

SURROUNDING CIRCUMSTANCES may rebut presumptions, 73.
SURVIVING TRUSTEE can execute original powers, 145.

SUSPENSION of trustee’s powers by suit, 137
aliter, as to executor’s legal power, .

TENANT FOR LIFE a constructive trustee, 77.

must not avail himself of his position to proﬁt at the expense of
remaindermen, .

tmsteeh a.lllnm e‘;:ot unduly f;vonr, 120.

when allowed possession of trust property, 140.

if gainer by breach of trust, must recoup thetrnshe, 163.

if party to breach of trust, the other oestms que trust have a lien
on his interest, 192.

wrongfully eonvertmg trust property, 183.
THELLUSSON ACT, 32.
U.T. Q



218 INDEX.

THIRD PARTIES, trustee must not set up adverse rights of, 121.
where trustee believes in bond fide claims by, he may take direc-
tion of the court, 122.
See also ProPERTY; PURCHASERS ; and Forrowinag Trusr Pro-
PERTY.

TIMBER, trustees should not buy an estate with ]arge proportion of,
120. .
should not sell, to pay debts, i5.
may cut down, when arrived at maturity, 131.
aliter, where legal rights would be interfered with, 134.

TRADE, trustees employing trust property in their own, liable to
account for profits or to pay compound interest, 177—179.
trustees may not charge for managing a, 130.

TRUST, definition of &, 1. - .

TRUSTEE. &8¢ Consreuorive Trusr; Resvrrive Trusr; Acceer-
ANCE ; DiscLamMEr ; EsTATE oF TRUSTEE; DUTIES OF TRUSTEE;
Powzrzs or TrUsTEE; BREACH OF TRUBST; and PROTECTION.

definition of a, 2.
executive, definition of a, 4.
bare definition of a, 3.
where none appointed, 19, 21.
who is a fit person to be a, 83.
infant, .
married woman, 85.
alien, 84.
bankrupt, 184.
voluntary settlement upon a, 44.

TRUSTEE RELIEF ACT. 8¢ Courr.

TRUST PROPERTY, definition of, 2.
what it may lega.l.l,y consist of, 26 et seq.
equitable property, 27.
reversionary property, 3.
posaibility, 28.
exl:zota.nt legacy, .
s 0.
pension, 5.
pay, 29.
roperty inalienable z statute, 5.
ollowing, in the hands of third parties, 193.
does not pass to the creditors of bankrupt trustee, 100.

UNCERTAINTY. 8es LaNGUAGE and Resuvrring TrusT (1).

UNDISPOSED of equitable estate, results. Sec Resvrring Trust (1)-

UNDUE preference of one cestui que trust. Ses Favouz.
influence. . See VaLInITY.

UNFIT AND INCAPABLE, meaning of, 151.



INDEX. 219

VALIDITY OF A TRUST, as to object. Ses Iuregar TrusT.
(1) A4s against the settlor, 44 et seq.
fraud, 44, 47.
unduefi:lﬂuence, 44.
of clergyman, 46.
og father, 5.
o Futu'dmn 4.
of legal adviser, 5.
of doctor, 5.
of trustee, ib.
ignorance of the effect of the settlement, ib.
ﬂ]ness, .
-inexperience, 45.
old age and infirmity, 47.
mistake, .
even where value given, 5.
subsequent acquiescence validates, 45.
onus of })rovmg validity of a voluntary settlement, 5.
power of revocation in voluntary settlements not essential to,

(2) 4s agamat creditors, 47 et seq.
direct intention to defraud, 49, 60.
settlement to avoid executxon, 50.
settlement on self until bankruptcy, 5
where no direct intention to defraud, but the neoessary con-
sequence of settlement would be to do so, 5.
assignee for value, how far bound by notice of the effect of
his purchase, b
(3) As against creditors in bankruptcy, 63.
(4) As against subsequent purchasers, 54 et seq.
direct intention to defraud, i5.
voluntary settlements always bad in the hands of cestuis que
: ““mﬁ““’““
very consideration sufficient to protect cestuis que trust,

power of revooahon always makes settlement bad as against, -

notme to purchaser immaterial, 5

collusion %etween settlor and purclmser 56.

cestuis que trust have no equity to the purchase-money, i.
purchasers from the cestuis que trust are protected, 66.

such settlements are only void pro tanto, 56.

VALUABLE CONSIDERATION, what trusts are based on, 4
where there is, formalities are xmmn.teml, 19.
where there is not. Se¢ VorLunTaRY TRUST.
marriage is a, 5.
what limitations in a marriage settlement are not based on, 5.
limitations in favour of chil of & former marriage are based
on, 7.

VENDOR, constructive trustee for purchaser, 80.
must take reasonable care of estate before completion, 110.
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VESTING property in new trustees, 150.

VOLUNTARY TRUST. &8e¢ VarvaBLe CONSIDERATION.
when primi facie valid, 20#»;.
must be an executed trust, 20
imperfect gift not cnforoeoble, 23, 24 25.
mere covenant to settle not enforceab.
when oettlor has done all mhupowertoorea.ta an executed

oonﬂiotdmthontws,
hemmnhdfmmmethmgottmdmgitsmoephm. See Vau-

wmiié‘v)i‘iflummm &aVAmméz)
:hen invalid :: against mbsequen?pumhnms See VALIDITY (4).

VOLUNTEER, 20 o seg.
assignee of a lease cannot be
donee of trust property under ‘nmcho!tmstmnotretamxt, 194.
See also VorunTaRY TRUSBT and VALUABLE CONSIDERATION.

WAIVER of breach of trust, what amounts to, 158.
“ WELL EKNOWS.” 8¢ LANGUAGE.
WORDS. &8s LANGUAGE.

WRITING, nme:mtyof in declarations of trust of real estate and
aliter, in personal property, .
what the writing must show, 38, 39.
where fraud handwriting unnecessary, 4
resulting trust, where declared trust was not reduced into, 65
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STEPHEN’S NEW COMMENTARIES.—8th Edit.

Mr. SERJEANT STEPHEN’S NEW COMMEN-
TARIES ON THE LAWS OF ENGLAND, partly founded
on Blackstone. The Eighth Edition, b{)rgmzs STEPHEN,
Esq., LL.D., Judge of County Courts, late Professor of Enghsh
Law at ng s College, London, and formerly Recorder of Poole.
4 vols. 8vo. [In the Press.]

¢The position of the Work in reference to the Judicature Act, 1873, also seems
to call for some remark, as the profession will naturally wish to know whether the
changes introduced by that important m willbefound embodied in the pre-
sent edition. To this question I reply thnt the chief enactments of that Act be
found in these pages, and that I have explained their effect to the student through-
out to the best of my ability.””—Extract from the Preface to the Tth edition.

From the ¢ Law Journal.””
“Ituunneeessa.gforusonthmoom-
sion to repeat th ogy which six years
ago we bestowed, in 1868, not without
just reason, on the Commentaries as
t.hey then appeared. It has been re-
mn.rked that Stephen’s Commmtn.nes
y the merit of
educa.honal work, not merely
text book. Their scope is 8o, vnde
every man, no matter what his pomtlon,
profession, trade or employment, can
scarcely fail to find in them matter of
interest to l}xmself. besides the

‘key to what weso

From the “ Law Times.”

¢We have in this Work an old and
valued friend. For years we have ha.d
the last, the Sixth tion, u
shelves, n.ndwe ca.umteasa
when our text books o
branches of the Law have l ed us, we
have always found that Stephen’s Com-
mentaries have supplied us with the
t, if not the actual
thms werequired. ‘We think that these

mmentanes establish one important
hmontlon, tln.tto be of thoroug] pmo-

tise on English La:

special i
matlund 0'1’3 lishman of i telhg‘:all)lo e
Wl every of inf ce
may draw thhngad tage
From the * Solicitors’ Journal.”
‘“ A work which has reached a Seventh
Edition needs no other testi

w;thln small eom-
mus The mb)ect is one which must
dealt with comprehensively, and an
abridgment, except merely for the pur-
poses of elementary study, is a decided
Of the scope of the Com-

to its
usefulness. And when a law book of
the size and costlincss of these ‘Com-
menta.ries’ through many edi-
it must be taken as established

that it supplies a need felt inall branches
of the profession, and probably to some
extent, also, outside the profession. It
is difficult indeed to name a law book of
more T utility th:.l:l the oxt.'ne before
us, Itis(as e greater part
not too technical for the lay reader, (;
not too full of detail for the ln.w student,
T et B e oo plete fruids
its design) a eomp ef e
to the practitioner. ’I’Kmrcsultu uein
no small degree to the mode in whmh
the successive editions have
vised, the alterations in the law bemg
concisely embodied, and carefully inter-
woven with the previous material, form-
nq a refreshing contrast to the lament-

ble spectacle presented by certain works
into which successive learned editors
have pitchforked headnotes of cases,
thereby rendenng each edition mgsm un-
connected and confusing than its pre-
decessor. As the result of our exami-
nat;on we my say that the new law
has, been

mentaries we need say n To
rofess acquaintance with the

all who

English Law their plan and execution
must be thoro y familiar. The
learned Author

Aioration. condning * Gl
spicuous alteration, co;
In)unes’ within the compass of one
and the last
volume with ¢ Crimes,’ —and in that
volume he has placed a Table of
Statutes. In every respect the Work
is im; toved,a.ndt.heptesentwntermn
gay, from practical experience, that for
the Student and the Practitioner there
is no better Work published than
¢ Stephen’s Commentaries.’”’

From the “ Law Eramination Journal.”

¢ This most valuable work has now
reached its Seventh Edi Those

tion,
who desire to take a survey of the
entue fleld of English Law cannot do
better than procure this work. For a

eral survey of the entire fleld of
mhsh Law, or, at least, for a com-
En. ive survey of different branches of
w, Stephen’s Commentaries are un-
rivalled ; a.nd We may obuerve that these
C ot be used

temly stated, tmd its relation to the
old law carefully pointed out.”

mer:lls' as a book of referenoe, they
should be carefully studied.”
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POWELL ON EVIDENCE. By CUTLER & GRIFFIN.

—Fourth Edition.

POWELL'S PRINCIPLES and PRACTICE of the
LAW of EVIDENCE. Fourth Edition. By J. CUTLER, B.A.,
Professor of English Law and Jurisprudence, and Professor of
Indian Jurisprudence at King’s College, London, and E. F.
GRIFFIN, B.A., Barristers-at-Law. Post 8vo.18s. cloth; 22s. calf.

®,® This edition contains the alterations necessary to adapt it to the practice under the

Judicature Acts, as well as other material additions. The

Bankers’ Book Evidence

Act, 1878, is given as an Addenda to the Appendix of Statutes.

¢ The editors of this work put forward
¢no claim to that exhaustiveness which
other works dealing with the law of evi-
dence aim at.’ eir desire, on the
oon , i8 to ‘adhere to the principle’
of their author ‘of not overl the
book with cases.’ We heartily approve
the principle ; which, however, is some-
what difficult of application. 'We must
add, however, that in most instances the
cases are tersely abstracted, and the
convenience of the reader is consulted
by references to more than one set of
reports. The plan of the book is to give
retty frequently, and, as far as we can
iscover, 1n almost ev chapter, a
‘rule’ of eral application, and then
to group the cases round it. These rules
or axioms are printed in a distinctive
. The work has been pruned and
remodelled b%hthe light of the Judica-
ture Acts. e authors give in an ap-
pendix the Indian Evidence Acts, with
some Indian decisions thereupon, and
occasionally notice these acts in the text.

On the whole we think this a edi-
tion of a good book. It bri down
the cases to the latest date, and is con-

structed upon a model which we should
like to see more gencrally adopted.”—
BSolicitors’ Journal.

“The plan adopted is, we think, an
admirable one for a concise handy-book
on the subject. Such maxims as that

‘hearsay is inadmissible,’ are given at |

the head of the chapter in large tﬁ,
and then follow the explanations. e
Indian code of evidence given at the end
.of the book deserves to be read by every
student, whether going to India or not.
The few rules of the English law of
evidence, which are purely statutory, are
also given verbatim, including the two
orders of the Judicature Act, 1875, which
appear to be correctly appreciated. The
resent form of Powell on Evidence isa
dy, well printed and carefully

P edition of a book of deserved re-
putation and authority.”—Law Journal.
““We have received the fourth edition
of ¢ Powell’s Principles and Practice of

the Law of Evidence, by Cutler and
Griffin. 'We are informed in the preface
that the results of the Judicature Acts
as regards evidence have been duly
noted, whilst the work itself has been
rendered more comprehensive. It is an
e;eellent summary of principles.”—Law
mes,

“There is hardly any branch of the
law of ter interest and importance,
not only to the profession, but to the
g:lbhc atlarge, than the law of evidence.

this branch of the law, moreover,
all well as on many others, important
changes have been effected of recent
years. We are, therefore, all the more
inclined to welcome the appearance of
the Fourth Edition of this valuable
work.”—Law Eramination Journal.

“In Powell’s Law of Evidence, of
which a fourth edition by Messrs. Cutler
and Griffin has now been published, the
Indian Evidence Act and the rules of
evidence adopted in the Anglo-Indian
courts occupy a prominent place, and
while this must form a special recom-
ing 50 o b Tadin, st tnn Festure

0 go it is a fea
which others besides will find reason to
appreciate. To the general practitioner,
however, the main value of the work
E‘m consist in it:l h-eatm%n_;. ofdtl_:e

w prevailing in this country and in
England, and in this respect we confi-
dently recommend the work to our
readers. The principles and practice of
the law of evidence in equity are also
more fully treated than in any modern
work on evidence with which we are

uainted, and the provisions of the
Judicature Act, as well as the new
English rules, have been incorporated
with this edition, besides many impor-
tant statutes passed since the date (1868)
of the preeetﬁ;g edition. To the stu-
dent we know no work on the law of
evidence we could more ly recom-
mend, and both branches of the profes-
sion will find Powell’s Law of Evidence
a work which can be consulted with
confdence.”—Irish Law Times.
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ROBSON’S BANKRUPT LAW.—Third Edition.
A TREATISE ON THE LAW OF BANKRUPTCY;
containing a full Exgoaition of the Principles and Practice of

the Law as altered

APPENDIX of the Statutes, Rules, Orders and Forms.

y the Bankruptcy Act, 1869. With an

By

GEORGE Young Romsox, Esq., of the Inner Temple, Barrister-

Third Edition, thoroughly revised, and with the latest

down in the Addenda to an unusually

at-Law.

Decisions. 8vo. 38s. cloth; 43s. calf.
“Tn the new edition we observe that

the author has used his best endeavours  recent

to maintain the credit of his work. He
has diligently collected the cases decided
on gﬁy law and practice since
1872, and set forth in the proper
places in the volume the substance of
the decisions contained in those cases ;
and we further observe that he has taken
pains to give references to the various
sets of reports, so as to render his book

of 1869; that of the Debtors Act, 1869;
and all the rules, orders and forms under
those Acts. There is, also, a copious
Index, in which we notice that im-
portant titles are abundantly supplied
‘with sub-headings. us, under the
title ¢ Reputed Ownership’ there are up-
-wards of 110 sub-headings. Any one to
whose lot it has fallen to grapple with
questions in p ractice will
appreciate this part of the author’s
labours.”’—Law Journal.

* We have always considered the last
edition of Mr. Robson’s book a model of
careful editing, and in our opinion this
edition does not fall below the same
level. The new decisions are brought

and are noted with great
. There is no scissors-and-paste
work here; the effect of the cases is
weighed and their result stated in as few
‘words as possible. Mr. Robson is very
cautious,and does not frequently volun~
teer an opinion, but he ess oc-
casionally draws attention to mistaken
views of the law, and flaws which aught
to be ded by the legislature.”—
Solicitors’ Journal,

¢ We welcome the third edition of Mr.
Robson’s Law and Practice in Bank-
ruptcy. No alteration has been made
in the scheme of the work, and none
'was required. The author does not pre-
tend to have done more than to revise
the text and index and note up the
cases. We have already expressed a
high opinion of the work, which has
been confirmed by frequent reference to
its '—Law Times.

“‘Suffice to say, that forming an esti-
mate from an intimate acquaintance
with this work of old and a careful con~
sideration of the present edition, we
would b k forit a ption in thi
country no less favourable than it has
deservedly experienced in England.”’—
Irish Law Times.

——

-‘DAVIS’S LABOUR LAWS OF 1875.

. THE LABOUR LAWS OF 1875, with Introduction
and Notes. By J. E. Davis, Esq., Barrister-at-Law, and late

Police Magistrate for Sheffield.

' “We advise the practitioner to arm

himself with what will probably be the

-standard work on the subject. He will

find the arrangement ,and the ex-
lanation of the pr ptionall
lucid.”—Law Magazine.

*This is a class of book which is very
much wanted, and should receive every
encouragement. Mr. Davis says that his
object has been to combine a popular
comment with a strictly practical trea~
tise. In this hehassu e edl‘l %‘h}:eb?tlf
is in every respect careful and tho
ful, it gives the best reading of th:ﬁaw
which we have, and furnishes in extenso
all the Acts of Parliament rclating to

8vo. 12s. cloth.

the subject.””—Law Times.

¢ Mr. Davis’s book is not a reprint of
the acts with a few notes, but an original
and co;:{;lete treatise, and it will be ap-
preciated by those who arc concerned in
the working of the labour laws.”—Law
Journal.

¢ A good book on this subject should
fulfil two distinct functions by no means
easy to combine. Mr. Davis has, in our
opinion, successfully fulfilled both these
requisites, and may be congratulated
upon having produced a book which
will probably become the standard work
sn thi.sli.mportant subject.”—S8olicitors’

ournal.

&
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CRUMP’'S PRINCIPLES OF MARINE INSURANCE.

- THE PRINCIPLES OF THE LAW RELATING TO
MARINE INSURANCE AND GENERAL AVERAGE in
England and America, with occasional references to French and
German Law. By F. Ocravius CruMp, of the Middle Temple,
Esq., Barrister-at-Law. In 1 vol. royal 8vo. 21s. cloth; 26s. calf.

“'l‘hilildeddedlytclembook. We
cordially any genuine
mx'tomike ontancwlme of legal

and complete in its details, conscien-

. tiously going into the most minute

ints, and omi 1o of im-
Boints 20 gmitine Rothing

¢ It is at once a treatise and a dic-
hom.ry on the difficult and complicated

fairly congratulate the eaﬂnk Do mti’
air} author upon the
ymdzmuon of a work in dens'n,
excellent in

princi] and ice of
general average are included in this
admirable summary.”—Standard.
¢ Mr. Crump, we I obeerve, in
this treatise of the law of average and
insuran husn plied a ready armoury
ipping and Mercantile

tn.im : bez f the gmd;“ni;"m?irng

con' nnnm of

d%u djludge-mnde law on this
ject, whi t into such a

ta.ngl:lof precedents t a much less

than that under the above
title would have been welcome to stu-
. Mr. Crum;

“We rejoice at the pubheatgon of
the book at the head of this notice.
Mr. Crump is & bold man, for he has

positively made an innovation. Instead
of aﬁo erous tome, replete with obso-
w, useless a.utiwntxes, and anti-
uated quotations, we have a hand {
5early wntfen, and well printed boo!
the whole law on

h of the law with which it deals,
and te which Mr. Crump has in this
volume done something to give an
ordm%ty';—muy News.

e DAITOW COmMpass
within which it is comprised,
been mrpnsed m find how com; em
further expeneuee "should justify the

ions which our perusal of it
induces us to form, Mr. Orumpwmnot
be disappointed in his hope that he has
made a step in advance towards simpli-
ﬂcsﬁon—notto use the term codification
—of thelaw.” . . . “The work, which
must have mvolved great labonr, ap-
to us to have been executed with
ess, accuracy and ﬂdehty, and its
value is much i b;

Ben and
subject.”—Solicitors’ Journal.
“The plan of the book differs mate-

T

deadedlymhxsfavour We hsveno
ng the plan of
Mr. Cmmps book. Itsusemachml
practice must of eounegethe ulhmm

ly con

t.hesubect,mthe peofa.dzgestof

decided cases in the very words of the sification of subject state 1

Jndges, and lea no doubtful without t in such a as
mﬁ)ﬂ d to disp with the ty for an

It is true that such a p. mcneases the index. The experiment is one which,

m\;ble of the author, butas it diminishes

reader he may pardon the
Beriously Mr.

Omm ’ubookseemsverypeﬂectand
y very clearin its arrangement

if successful, seems toogomtthe way to
codification. This mode of treatment
makes it easy for any one to follow the
law from the to the end of &
marine risk,”’—Times.
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HAMEL’S CUSTOMS LAWS.

THE LAWS OF THE CUSTOQOMS, 1876, consolidated
by direction of the Lords Commissioners of her Majesty’s
. With practical Notes and References throughout;
an Appendix containing various Statutory Provisions incidental
to the Customs; the Customs Tariff Act, 1876, and a Copious
Index. By FEerLix JomN HAMEL, Esq., Solicitor for her
Majesty’s Customs. Post 8vo. 6s. cloth; demy 8vo. 8s. 6d.
¢ Mr. Hamel, solicitor for her Ma- unique facilities, and which ought to be
jesty’s customs, has produced a very  in the handsof all who have an interest
¢ pocket volume’ edition of the in our maritime commerce.” — Law
Customs Laws and Tariff Act, 1876, for = Magazine.
which his official position affords him
——
SHELFORD'S JOINT STOCK COMPANIES.—
Second Edition by PITCAIRN and LATHAM.
SHELFORD’S LAW of JOINT STOCK COMPANIES,
containing a Digest of the Case Law on that subject; the Com-
ga,nies Acts, 1862, 1867, and other Acts relating to Joint Stock
ompanies; the Orders made under those Acts to regulate Pro-
ceedings in the Court of Chancery and County Courts; and Notes
of all Cases interpreting the above Acts and Orders. Second
Edition, much enlarged, and bringing the Statutes and Casecs
down to the date of publication. By DAviD PITcAIRN, M.A.,
Fellow of Magdalen College, Oxford, and of Lincoln’s Inn,
Barrister-at-Law, and Francis Law LATHAM, B.A., Oxon, of
the Inner Temple, Barrister-at-Law, Author of ‘“ A Treatise on
the Law of Window Lights.” 8vo. 21s. cloth.
¢ We may at once state that, in our telligent adherence to his pro-

and in
opinion, the merits of the work are v posed order and method. All decisions
t, and we confldently expect that it ised i i

greaf are noted aud epi in their prop
will ﬁe, at least for the present, the  places, the practice-decisions in the
standard manual of joint stock com-

i aoal ing stoc 2 notpsdm ‘Ac&s ni:d Rules, and t.hetre-
pany law. great learning an mainder in the introdu account or
research have been expended by Mr. i

dxgst' . In the digest Mr. Pitcairn goes
into everything w%th original research,
and nothing seems to escape him. It
is enough for us that Mr, Pitcairn’s
ormance is &l:lle a.gd exhaustive.
othing is omitted, and everything is
noted at the proper place. In conclu-
sion, we have great pleasure in recom-
mending this edition to the practitioner,
‘Whoever possesses it, and keeps it noted
u}), will be armed on all parts and points
of the law of joint stock companies.”’—
Solicitors’ Journal.
¢ Although nominally a second edi-
tion of Mr. Shelford’s treatise it is in
reality an original work; the form and
ent adopted by Mr. Shelford
have chgnged, and, we think, im-
proved, by Mr. Pitcaim. A full and
accurate index also adds to the value of
the work, the merits of which we can
have no doubt will be fully recognized
by the profession.”’—Law Magazine,

Pitcairn no one can doubt who reads
only a few pages of the book; the re-
sult of each case which has any bearing
upon the subject under di: ion is
very lucidly and accurately stated. We
heartily congratulate him on the ap-
pearance of this work, for which we
anticipate a great success. There is
hardly any portion of the law at the
present day so important as that which
relates to joint stock companies, and
that this work will be the standard
authority on the subject we have not
the shadow of a doubt.””—Law Journal.
¢ After a careful examination of this
work we are bound to say that we know
of no other which surpasses it in two
all-important attributes of a law book;
first, a clear conception on the part o
the author of what he intends to do
and how he intends to treat his subject;
and secondly, a consistent, laborious
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DREWRY’S FORMS OF CLAIMS AND DEFENCES.

FORMS OF CLAIMS AND DEFENCES IN CASES
intended for the CHANCERY DIVISION OF THE HIGH
COURT OF JUSTICE. With Notes, containing an Outline of
the Law relating to each of the subjects treated of, and an
Appendix of Forms of Endorsement on the Writ of Summons.
By C. STEWART DREWRY, of the Inner Temple, Esq., Barrister-
at-Law, Author of a Treatise on Injunctions, and of Reports of
Cases in Equity, temp. Kindersley, V.-C., and other works. Post
8vo. 9s. cloth.

“Mr. has attempted to mfpfy adopted. The forms we have looked at
the defect of the schedule to the Judi- seem to be fairly correct.””—Solicitors’
cature Act of 1875, and he has ed Journal.

in his work in the safest and most satis-
factory manner. He has not put forward
o number of imaginary forms of plead-
ings, but he has collected from the re-
rts pleadings in decided cases, and
moulded these into ents for
similar actions under the Judicature
Act. The forms thus introduced are
concise, and cannot fail to be very use-
3. Drowry's pian of tcing
- L ’S P! o ing the
facts for the forms from reported cases
and adapting them to the new rules of
pleading, seems the best that can be

¢ The equity draftsmen of the present
day, who, however experienced in the
niceties of the system, cannot but
negd the aid o a worll{ht:ua ggﬁpﬂeﬂ,
and, trusting to its guidance, t in
time and labour saved; while to the
yo members of the profession es-

i we cordially recommend the
work.””—Irish Law Times.

“On the whole we can_thoroughly
recommend it to our readers.”—Law
Ezamination Journal.

¢The work is likely to prove useful
tothe practitioner.”—Justice of the Peace.

——
CHADWICK’S PROBATE COURT MANUAL.

Corrected to 1876.

EXAMPLES of ADMINISTRATION BONDS for the
COURT of PROBATE; exhibiting the principle of various Grants
of Administration, and the correct mode of preparing the Bonds in
respect thereof; also Directions for preparing the Oaths; arranged
for practical utility. With Extracts from Statutes; also various
Forms of Affirmation prescribed by Acts of Parliament, and a Sup-
plemental Notice, bringing the work down to 1876. By SAMUEL

CHADWICK,of her Majesty’s Court of Probate. Roy. 8yo. 12s. cloth.

¢ We undertake to say that the pos- annexed being delayed on account of
session of this volume by practitioners  the defectiv;nguj.n’q up of such instru-
will prevent many a hitch and awkward  ments.””—Solicitors’ Journal.

delay, provoking to the lawyer himself ¢“Mr. Chadwick’s volume will be a
and difficult to be satisfactorily ex-  mnecessary part of the law library of the
plained to the clients.”—Law Magazine  practitioner, for he has collected pre-
and Review. cedents that are in constant require-

. “The work is principally designed to
save the professign the necessity of ob-
taining at the registries information as
to the preparing or filling up of bonds,
and to vent grants of administra-
tion and administration with the will

ment. Thisis purely a book of practice,
but therefore the more valuable. Ittells
the reader what to do, and that is the
information most required after a law-
yer begins to practise.”’—ZLaw T'imes.
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MOZLEY AND WHITELEY’S CONCISE LAW

DICTIONARY.

A CONCISE LAW DICTIONARY, containing Short

and Simple Definitions of the Terms used in the Law.

By

HEerBERT NEWMAN MozLEY, M.A., Fellow of King’s College,
Cambridge, and of Lincoln’s Inn, Esg., and GEORGE CRISPE

‘WHITELEY, M. A., Cantab, of the Middl

at-Law. In 1 vol. 8vo.

“Messrs. Mozley and Whiteley, by
the wording of their title page, seem to
have set brevity before them as the
special feature of their work, which is
comprised within little more than five
hunt pages. Asa handy book for
the desk, and as bini 1

e Temple, Esq., Barristers-

20s. cloth; 23s. brown calf.

phrases in and t use, and we
thinktheymzteaahag' 'actorily performed
their task.”—Justice of the Peace.

“It should contain ev ing of
value to be found in the other larger
works, and it should be useful not

with brevity, we have no doubt
that Messrs. Mozley and Whiteley’s
Concise Law Dictionary will meet with
& large amount of favour.”—Law Maga-~
zine.

“This book is a t deal more
modest in its views the law dic-
tionary we reviewed a little while ago.
Its main object is to explain briefly
legal terms, %oth ancient and modern.
In many cases, however, the authors
have added a concise statement of the
law. But, as the work is intended both
for lawyers and the public at large, it
does not profess to give more than an
:!v:ﬂine e‘;:lﬂll:e doctrines ﬁe:ened to under

e BeV eadings. ving to
thmmn we think the work is well
and carefully edited. It is exceedingly
complete, not only giving terse explana~
tions of legal phrases, but also notices of
leading cases and short biographies of
legal luminaries. We may add that a
very convenient table of reports is given,
showing the abbreviations, the date an
the court, and that the book is very well
printed.”’—Solicitors’ Journal.

¢ This book contains a large mass of
information more or less useful. A
foarming hiao evidently beon expénded

earning evidently been expen
upon it, and to the general publicit may
be recommended as a reliable and use-
ful guide. Law students desirous of
cramming will also find it acceptable.”
—Law Times.

¢ Mr. Wharton’s work, although it is
‘brought down to a very recent period, is
nevertheless 80 bulky and so costly that
a more concise and cheaper publication
might well find favourin the eyes of the
su lic. The authors of the above work
o not profess to address themselves
solely to the members of the legal pro-
fession, their object has been to luce
a bt:;:lwhiill;i slmllb also becmuseful eto the
gen public by givi yet con-
cise explanations o?lthe ieg'al terms and

"L

ly to the legal profession, but also
to the general public. Now, the work
of Messrs. Mozley and Whiteley appears
to fulfil those very conditions; and,
while it assists the lawyer, will be no
less usefué t&’lza tct}ient;. ]?1;. the whole,
we repea e Wwor! A praise-
worthy peformance which deserves a
place 1n the libraries both of the legal
profession and of the general public.”’—
Irish Law Times.

“The ¢Concise Law Dictionary,’ by
Mr. H. Mozley and Mr. G. Whiteley, is
not only but pendious, an
is well adapted for those who desire to
refresh the memory or obtain a succinct
explanation of legal terms without going
through a mass of details.””—Saturday
Review.

“This work will supply a want felt
by many, as well among law students as
the gencral public, of an explanatory
index of terms and phrases; com-
plete to the present time, and at the
same time moderate in bulk. To such,
too, it may be xiecomrmdcd fq:i its
many concise supplementary expositions
of the law benngg upon the subject-
matter of many of the titles indexed.”
—‘.“Va‘hnfoftfohmgat. ing 1 t

ough devo! ess space to ex-
Eo';iﬁons of the la%nn and
is editors allow, will yet be found use-
ful for precise deflnitions of law terms.

many cases its greater brevity is an
advantage, enabling the book to be con-

sulted with more rapidity and prompti-
tude.”—Daily News.

enflemmen, have taken gaint and made
gentlemen, have tuken pains an e
their book a valuable one, of which we
can prophesy new and even improved
editions.”—Publishers’ Circular.

¢ An extremely handy book of refer-
ence. On the whole succinctness, clear-
ness and condensation of matter have
been happily studied and effectually se-
cured in the double columns of a small
octavo volume.”’—Bookseller,

™
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DAVIS’S COUNTY COURT RULES AND ACTS OF 1875
and 1876.

THE COUNTY COURT RULES; 1875 and 1876,
with Forms and Scales of Costs and Fees; together with the
County Courts Act, 1875, and other recent Statutes affecting the
Jurisdiction of the County Courts. Forming a SUPPLEMENT
to the Fifth Edition of the COUNTY COURT PRACTICE and
EVIDENCE, but entirely complete in itself. By JAMES EDWARD
Davis, of the Middle Temple, Esq., Barrister-at-Law. In 1 vol.
8vo. 16s. cloth.

“ Such du-dmhges as are inhemnt

to a St
minimum by n umeronsmlereneesmd
afullindextothqwhole work. BSome

relating to Connty Courts. The book
:Eenn with the act of last session,
ortly annotated ; then follow the por-

ﬁonn of ot.her acts passed last session
can be of the of ch relate to County Courl:s and,
newmlttar which Mr. Davis a.fterthese,the(lomoh Rules is-

hndtodedfmmthefwtthntthe

sued last year, and the new Rules vhwh
volume before us contains, exclusively last.

came in force on Monday Avery

of the index, 826 pages of matter. The full index is added, containing refer-

volumeisin a nettmd handy formand  ences, not only to the present volume,

well adapted for general use.”—ZLaw  but also to the work to which it is in-

Journal. tended as a supplement.’’—Solicitors’
““We will merely content ourselves Journal.

with ting out that the additions “The number of statutes aff

and as regards County Court passed in 1874—75 18

urisdiction have been v t and
gmporta.nt, and that thiu%lg:e‘ indi-

cates them in a well-arranged and con-  practitioners.
venient form. Itsissue has been wisely a form which hu thoroughly recom-
delayed, 8o as to include the Rules ol mended itself to the fession. The

1876.”’—Law Magazine. voluminous index form an excel-
¢ We have here in type and con-
veniently arranged the new I

tion, whether parliamentary or ju

lent guide to the legislation as well as
to the rules and orders.”—Law Times.

——

DAVIS’S COUNTY COURTS PRACTICE & EVIDENCE.
—Fifth Edition.

THE PRACTICE AND EVIDENCE IN ACTIONS
IN THE COUNTY COURTS. By JaAuMEs EDWARD Davis, of
the Middle Temple, Esq., Barrister-at-Law. Fifth Edition. 8vo.
38s. cloth; 43s. calf.

*.* This is the only work on the C’ount,/ Courts which gives Forms of Plaints and treats
Jully of the Law and Evidence in Actions and other Proceedings in these Courts.

";Wet;theveikur ch;i;;;m the best
and newest work on Court prac-
tice.””—Law Times.
¢“Mr. Davig's works are all con-
icuous for clearness and accuracy.
e present edition will fully sustain the
well-earned reputation of the work.”
—B8olicitors’ Journal.

It is hardly necessary for us to sum
up in favour of a book which is so
popular that the several editions of it
pass rapidly out of print. All we need
say is, that the verdict of the
public has our entire approl
Law Journal.

tion.”—
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DAVISS EQUITY AND BANKRUPTCY IN THE
COUNTY COURTS.

THE JURISDICTION & PRACTICE of the COUNTY
COURTS in Equity (including Friendly Soclehes), Admiral
Probate of Wills, Administration, and in Bankruptcy. By J.
DaAvis, of the Middle Temple, Esq., Bn.mster—at-]ﬂw. 1 vol 8vo.
18s. cloth; 22s. calf.

*4* This work, although issued separately, forms a Supplementa:
to Davis’s County Courts Practice and Evidence in
——
ROBERTS’ PRINCIPLES OF EQUITY.—Third Edition.

THE PRINCIPLES OF EQUITY as administered in
the SUPREME COURT OF JUDICATURE and other Courts
of Equitable Jurisdiction. By THOMAS ARCHIBALD ROBERTS,
of the Middle Temple, Esq., Barrister-at-Law. Third Edition.

y or Second, Volume
ctions.

8vo. 18s. cloth.

“The work is calculated to prove
useful to the profession, but more
especially to the student class of our
readers, and we cordially recommend it
to thm.”—Law Journal.

¢The author tells us, in the
to this edition, that he wrote
edition for students, but that he hu
carefully revised the whole work, and
enlugeg it with short references to
books and cases, so as to adapt it not
only to the wants of students but also
for the use of prachhom The book
is szseworthy *—Law Times.

“The work, however, will be found
¢ aboungmusefulmm“zint;nesgfttge
eading doctrines in equity, an e
student and practitioner may nfel

subject, which are indeed the only sure
foundat:on for a work of this kind cal-
culated to be useful.”—Justice of the

Peace.

“ Practitioners would find in it much
that they imperfectly know, and stu-
ldents woul];ly ft‘;glx much rmi.lmentm-yﬂle

eu'mn%. ious compression '
%ut.hor contrived bf:o introduce into
Y NO means a o surprising
amount of matter.”’—Solicitors’ Journal.
“Thxsw 'k, & member of the
wili meet & want which
mnszy have bet%n felt by eve;-ymstngegf of
uity since the ﬁndng of the Judica~
:\q;re Acts. Mr. Roberts’s work is more
extensive than Mr. Smith’s, as well as
more readable. The table of statutes is
valuable.””—ZLaw Examination

rely on finding this work
great experience and knowledge ot the

Journal, April, 1877.

——
DE COLYAR’S LAW OF GUARANTEES.

A TREATISE ON THE LAW OF GUARANTEES
and of PRINCIPAL and SURETY. By HENRY A. DE CoLYAR,

of the Middle Temple, Bamsber—at—Law.

¢ Mr. Colyar’s work contains internal
evideneethathe is quite at home with his
subject. His the great merit of
thoroughness. Hence its present value,
to predict will be

and henee we
“The whole work di:i;h”— ot e
e e wor! ys great care
in its production; it is clear in its state-
ments of the law, and_the result of the
many authorities collected is stated
with an intelligent appreciation of the

8vo. 14s. cloth.

eetinlmnd »'—Justice of the Peace.
e volume before us is a very clear
and trustwommtement of the pre-

scopeof the law on all
mch ue-hons."——&a»da
e ent of the work is

good, the subject is treated fully yet
concisely, and an excellent index is
added. e book we

found of uaeto law studenta as well as
-legal

practitioners.” —Atheneum, . -

[+
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CHUTE'S EQUITY IN RELATION TO COMMON LAW.

EQUITY UNDER THE JUDICATURE ACT, or the
ZRelation of Equity to Common Law. By CHALONER WiLLian
CHUTE, Barrister-at-Law; Fellow of Magda.len College, Oxford;
Lecturer to the Incorporated Law Society. Post 8vo. 9s. cloth.”

“ Mr. Chute has a chance of prolonged
existence. His book is not on the Judica-
ture Act, His manner is evidently philo-
sophical, and proveu the cn}nmty of the
author for the

“ The book is deserving of praise,
both!ordmensofexpomuonmdfor
the interesting way in which modern
mmusedx}ltlumtet?edoehmu

stands i

while it is just the kind of teaclnngby
l:g'l:‘;;].I 5?{5’": nay l:mwnfnhﬂate
ents may here
themselves on the podbih
within the limits of two
mn of the chief doctnnes ol uity,
oﬁ.h bneﬂf, lucidly and com-
—Law Jou

raal,

ortant branchea
ol Eq\nty are fully by
Chute, lnd we my ad% that m&
presents a very agreeable con
the eral style of law books. In
con umon, we would heartily recom-
mend this most instructive and interest-
ine work w the of the student.

us to be a useful guide to theieadmg
E;A:cnalesbf Equity Jurisprudence. The
Langusge, andis Hhely’ to provs owe
3 is prove more
attractive to the ent many
formal treatises.’’—Solicitors’ Journal.
“Totheutndentwmmmmngwstnd
under the new system, Mr. Chute’s
treatise may prove of service, He
thinks clearly, writes very well. As g
thm hi:tzgy n}eﬂtmaousdwnmrlahon to
e of jurisprudence it deserves
to be welcomed.””—ZLaw Times.
“The work is conscientiously done,

andwﬂlbensdnltotheutudent at the
: —Echo.

limits of our space
confine mlto-obriefa notice of it.”’—
Law Ezamination Reporter.
¢“Mr. Chute’s Lectures on Equity

“Mr. Chute’s book is founded upon
lectures delivered by him to the students
at the Law Institution. The object of
it is to point out concisely the pnnmplee
on which the doctrines of Equity de-
pend, and to show the relation of equity
to the common law, and the work is a

‘wisely in thm the basis of the  useful one for the class of
pruent volume, which can scarcely fail whom lectures were delivered.”—
to become & standard work on the sub-  Atheneum.
jeet of which it treats.”’—Morning Post.
——

TROWER’S PREVALENCE OF EQUITY.
A MANUAL OF THE PREVALENCE OF EQUITY,

under Section 25 of the Judicature Act, 1873, amended b:
Judicature Act, 1875. By CHARLES FRANCIS TROWER,

the
8q.,

M.A., of the Inner Temple, Barrister-at-Law, late Fellow of
Exeter College, and Vinerian Law Scholar, Oxford, Author of
“The Law of Debtor and Creditor,” * The Law of the Building

of Churches and Divisions of Panshes ” &e.

“We otmsntnlate Mr 'l‘mwer on

having p

hensive treatise on the Prevale'noe of

Equity under the 25th section of the

Judicature Act, which cannot fail to
ve of great moe alike to the stu-
t and of the

top
law branch of the profession, who, under
the recent legislation, find themselves

8vo. 5s. cloth.

tamedinnoompremed form within its
pages is very considerable, and on the
whole it nppeu-s to be accurate. The
work has been mefut:lg revised, and is
well and clearly printed.” —Law Times.

pmmhons are fairl, worked
ﬂt an& mh that his y
e author hopes

useful to the common law mh of tlm

profession, which now finds itself called

upon to npp]ﬁhe principles of equity
wer’s manual may

aave them some hunting in tex

of equity.”’—Law Journal,
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FOLKARD ON SLANDER & LIBEL.—Fourth Edition.

THE LAW OF SLANDER AND LIBEL (founded
upon Starkie’s Treatiso), including the Pleading and Evidence,
Civil and Criminal, adapted to the present Procedure; also
MALICIOUS PROSECUTIONS and CONTEMPTS of COURT.
By H1 (thOLKARD, Barrister-at-Law. In 1 thick vol. roy. 8vo.
43s. clo

“The fourth edition of this well-
known work on Blander and Libel, to
which circumstances have prevented our

an earlier notice in these

great credit on the

{ ed a.nthor by the evidence which it
exhibits of laborious e:.’refulness mtg
discriminating judgment, together wi
their resultant llgglg: accuracy and
comprehensiveness. ere is a full
table of cases, and the index ap
to be copious and well execu '—
Law Magazine, August, 1877,

¢ It is well that such a treatise should
have been re-edited, and it is well that
it should have been edited by so ca.reful
and painstaking a man as Mr. Fo
—Law Magazine.

“The rea.l merit of the author of such
a work as this, must consist in careful
collation and systematic arrangement of

decided cases. No one can say that
Mr. Folkard has failed in the full dis-
charge of this onerous duty, and we are
sure that he will earn, as he will obtain,
f’he gratitude of the profession.”—Law
ournal,
“We recommend Mr. Folkard’s work
to the attention of the prof
the public. It is, as now edited, very
valuable.”—Law Times
“Tt would be difficult to find any part
of his subject which Mr. Folkard has
not fully investigated, and the result
llf a va.lu,nhll)klal s;d ition to 1;)1:3‘};,;:{:2"1
ibrary, which for many years
much needed.”—Justice of the Peace.
‘It has been most laboriously exe-
cuted. The profession may, we
be pretty confident that whatever has
been decided u; upon the Law of Libel will
be found here.””—Solicitors’ Journal, -

——
HUNT'S LAW OF FRAUDS AND BILLS OF SALE.
THE LAW relating to FRAUDULENT CONVEY-
ANCES under the Statutes of Elizabeth and the Bankrupt Acts;
with Remarks on the Law relating to Bills of Sale. By ARTHUR
JoserE HUNT, of the Inner Temple, Esq., Barrister-at-Law,
Author of ““A Treahse on the Law relating to Boundaries, Fences

and Foreshores.”
ﬂ.“ Mr. Hunt has brought ‘to bear ypon

Post 8vo. 9s. cloth.

In reviewing that book last year w'e
took he ine

Jorls

an of ar t and a
subtlety o{f lggwal wntenesi ':lnch
carry him far towards a complef
tematization of all the cases. Nelgs‘
has his industry been ; the cases
that have arisen under ‘The Bank-
rupécai Act, 1869,’ and under the Bills
e Act, have been carefully and
completely noted up and by
him in their qggropmte places. The
index also is both accurate and careful,
and secures much facility of reference
to_the various matters which are the
subjects of the work.”—Law Magazine.

dustry and care With which it was come
B i U Sl oo
e, ect its younger ri
hnseonmdmblngvantage Mr. Hunt'’s
book is as readable as a treatise on so
technical a subject can well be made.
Mr. Hunt’sarrangement of his materials
follows an orderly and intelligible plan,
The index is apparently carefully 5::-
pared, and the table of cases shows
none of the recent cases have been over-
looked. Mr. Hunthas Produeed a rea.lly
useful book »ered by
matter, which deserves great success
a ma.mml of the law of fraudulent dm-

¢ Though smaller in slze, Mr. Hunt's
book deals wit]
under the Ba.nkru Acts, 8 sub:ect " #The au
which Mr. May in work left almost

untouched, a.ltiough his book has the

undoubted merit of being the first to
break fresh ting f;

f property.”’—Law Journal,
dustry and org:m coth it m
and care the authorities
on the questions he has undertaken to
deal with. The matter is conveniently

ground in
lent conveyances in a sepamte volume,

ken up, and the reader is assisted by
a good index.””—Solicitors’ Journal,
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BUND’S AGRICULTURAL HOLDINGS ACT, 1875.

The LAW of COMPENSATION for UNEXHAUSTED
AGRICULTURAL IMPROVEMENTS, as amended by the
Agricultural Holdings Engla.nd) Act, 1875. By J. W. WrLuis

Bunxp, M.A., of Lincol

amster—at-Law, Author of

¢ The Law relating to Sa.lmon Fisheries in England and Wales,”

&e. 12mo. 3s. cloth.

% We think this design has been well
accomplished. The provisions of the
new law are, on the whole, accurately
stated and so clearly explained that the
unprofessional er will ind it easy
to understand their meaning and effect.
In the Appendix he provides a series of
useful forms.”—Solicitors’ Journal.

“The chapter on the application of
the act (Clnp 7) is clearly and concisely
vﬁtten,md emmmryattheemlof

the chapwr. setting ost im-
mnt ints to be attended to by both

l.nd tenants, will be found
very useful. The book isa 'iood
Eement to any treatiae on law oi
ord and tenant. index is ex-
haustive, and the oollection of forms
supplies all that can be required.”—
Taw Magaszine.
be found very serviceable to
all those who have to administer the
Ag'lcultnnl Holdings Act of last ses-

valuers.””—Daily News.
‘¢ A more complete volume never came
under our notice.”’— Worcester Herald.
¢ This is a simple and useful
of the pro of the t statut
on this mmfect,mth orders and forms
for lgrwb application.”—Standard.
u:;nble any farmer oxl-m l:nd—
erstand premse]y what are
the oondxhons at as to
eom ion for lmprovements hw

y custom of the coun i

r of Agriculture Journal.

e intends it for landowners, far-
mern,ln.nd stewards and the like. All
who have any interest in landed m
perty may read it to advantage.”—.
and Water.

“Mr. Willis Bund has compressed
into a simple and convenient form the
information needful for nndentmdx%

the bearing of the Agricultural Hol
ings Act on the law of compensation

sion, and by all practxea.lly interested in  for unexhaus ilnpzovemam -
ity whether as landlords, tenants or . Saturday Review.
——

FAWCETT’B LAW OF. LANDLORD AND TENANT.

‘A COMPENDIUM OF THE LAW OF LANDLORD
AND TENANT. By WiLLiAM MrrcHELL FAwCETT, Esq., of

Lincoln’s Inn, Bamster—at-Law.

¢¢ This new compendium of thelaw on
& wide and ocom; hpheated subj

sure to be in request. Itneverwa.n ers

from the point, and being intended not

tor students of the law, but for lessors

, and their immediate ad-

vmcn, wisely avoids historical disquisi=

tions, and uses as untechnical
as the subject admits,”’—Law Journal.

¢ Mr, Fawcett takes advantage of this

ic of modem hw to ?‘ﬁ

1 vol. 8vo. 14s. cloth.

&o Tangem ent adopted has enabled
e author ut together in one place
the whole hwl:m any particular branch

oithem ect,mdtotvoidreﬁhhom.
rerpect,th ugh probably from

it.s nnaller size it must eonhun ess in-
formation all, it will be
found far more convenient for ordinary

to his
ticity which greagflenhanm lts value as
a oonvenien! um_of or

hehuahtedthelawmthevu'ywoﬂs

of the authorities.”—Law Magazine.
“The amount of information oom-
pressed into the book is very large.

plan of the book is extremely good, and

‘l;ae than that treatise.””—Solicitors’
ournal,
“ Above all, it has been his

to state the law in the language of the
lnthoﬂtlen, Ry

d m woras of the
judges. Anot.her ex t mm isa
enactment in the notes. It
will be seen from t.hm t the book is

thoroughly practical
doubtless yﬁnd a favomble teeeptwn
from the profession.”’—ZLaw Times.
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COOTE’S PROBATE PRACTICE.—Eighth Edition.

THE COMMON FORM PRACTICE OF THE HIGH
COURT of JUSTICE in granting Probates and Administrations.
By HexNrY CHARLES CooTE, F.S.A., late Proctor in Doctors’
Commons, Author of ¢‘The Practice of the Ecclesiastical Courts,”
&c. &c. Eighth Edition. In 1 vol. 8vo., 26s. cloth; 30s. calf.
®o% The Forms as printed in this work are in strict accordance with the Orders of Court

and Decisions of the Right Hon. Sir James Hannen, and are those which are in use
in the Principal Registry of the Probate Divisional Court.

“The above is anothername for what ~ Court of Probate in the High Court of
is eommonl{mknownw the professionas  Justice, and has explained the effects of
Coote’s Probate Practice, 8 work about  such legislation as regards the subject
as indispensable in a solicitor’s officc as  matter of his book. He has also

any book of practice that is known to
us. The seventh edition is chiefly dis-
tinguishable from the sixth edition in
this, that certain important modifica-
tions and alterations are effected which
have been rendered necessary by the
Judicature Acts. Judicial deasi

amended his forms in obedience to the
new law. The edition, so far as Com-
mon Form Business is concerned, main-
tains the reputation of the work, and
in the present day, when every solicitor
isonducts Probate i}usiness, will doubt-

subsequent to the last edition have been
em:m] noted up. 'We notice several
new and useful forms; and the author
has not only attempted, but has in the
main succeeded, in adtzgtin% the forms
and directions under the old Probate
practice, as embodied in previous edi-
tions of the work, to the new procedure
under the Judicature Acts. Solicitors
know that the difficulties in the way of
satisfying the different clerks at Somer-
set House are frequently geat, and
there is nothing so likely tend to
simﬁlicity of practice as Mr. Coote’s
N'—Law Times.

¢ In less than twenty the work

has reached a seventh edition, and this

ess d the same popularity as
those editions which have preceded it.””
—Law Journal.

¢ Nearly five years have elapsed since
the publication of the last edition of
this book, which has long held a high
reputation among solicitors, but we find
little change in its contents. The Judi-
cature Acts, which have rendered obso-
lete so many works of practice, have left
this almost untouched. The chief
changes in this edition appear to be the
alteration of the headings of many of
the forms; the insertion of severil new
cases and of some of the judgments of
Dr. Bettesworth ; of the fees to be taken
by solicitors and paid to the Court in
C 'orm Busi , a8 directed by
the Rules of 1874; and a considerable
increase in the number of forms in
Non-contentious Busi »__Solicitors’
Journal,

——
DENISON AND SCOTT’S HOUSE OF LORDS APPEAL
PRACTICE.

APPEALS TO THE HOUSE OF LORDS: Procedure
and Practice relative to English, Scotch and Irish Appeals; with
the Appellate Jurisdiction Act, 1876; the Standing Orders of
the House; Directions to Agents; Forms, and Tables of Costs.
Edited, with Notes, Refcrences and a full Index, forming a
complete Book of Practice under the New Appellate System.
By CuARLES MARSH DENISON and CHARLES HENDERSON ScoTT,
of the Middle Temple, Esgs., Barristers-at-Law. Very nearly
ready, in 1 vol. 8vo. cloth.

X
7y
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SHELFORD’S RAILWAYS.—Fourth Edition, by Glen.

SHELFORD’S LAW OF RATLWAYS, containing the
whole of the Statute Law for the Regulation of Railways in
England, Scotland and Ireland. With Copious Notes of Decided
Cases upon the Statutes, Introduction to the Law of Railways,
and Appendix of Official Documents. Fourth Edition, by
W. CuxyNINGHAM GLEN, Barrister-at-Law, Author of the ¢ Law
of Highways,” ‘“Law of Public Health and Local Govern-

ment,” &c. 2 vols. royal 8vo.

“ Thongh we have not had the oppo!
eonsmentlouuly through
t.ho W] ole ol borate compilation,
we have been able to devote enough
time to it to be able to in the
hﬁ terms of the ju ent and
ty with which ithas &
Its execution ﬂ;nte justifies the repu-

tation which Glen has already ac-
quired asa I writer, and proves that
no one could have been more properl;

led out for the duty he has so
The work muat take its un-
2 ition as the l. Manual
aj the Ratlway Law of Great Britain.
. The cases scem to have ex-
a.mined, and their effect to be stated
with much care and , and no

cha.nn

63s. cloth; 75s. calf..

ed all his predecessors in the

ction of treatmes on railway
Smee the year 1864 he has been
oeamng ti: in collecting mate-
rials, and though he has been ready for
egnnta for some time, and has de-

the appearance of the volumes i m
t):e expectation of I tive ch:
railway law, yet he expend:

five years of care and attention on lns
work. Letus hope that he will have no
cause to think his labour has been in
vdin. At any rate we may venture to
predict that Mr. Cunningham Glen’s edi-
tion of Sheiford on Railways will be the
standard work of our day in that depart-
ment of law.””—Law Journal,

“ Far beit fmmustoundervalnelfr
Shelford’s labours, or to di

accuracy,
el :aom which information colutl;i
gained has been
Glen indeed, seems to "bo saturated
with imowledge of his subject. . . . The
value of the work is gteatly increased by
a number of supplemental decisions,
which give all the cases up to the time
ot publication, and by an index which
to be thoroughly exhaustive.”
agazine.
“Mr Gen has done wisely in pre-
that reputation, and, as far as
possible, the text of Shelford—though
very extensive alterations and additions
have beenreq&n‘ed But he hasa claim
ghmngv:h :hmawo;t.hysucoessorg
e O] author, and possesses mu
of the same industry, skill in
ment and astuteness in enumerating
the points really decided by cited cases.
But we have said enough of a work
already so well known.””—Law Times.
“Mr Glen has modestly founded his
work as a su; cture on that of Mr.
Leonard Shelford, but he has certainly
claims to pul blish it as a purely inde-
pendent com: &)osmon The toil has been
as great, the reward ought to be as
complete, as if Mr. Glen had disre~

sparage his
But we may nevertheless be
permitted to observe that what has
hitherto been considered as * the best work
on the subject’ (Shelford), has been im~-
measurably improved by the application of
Mr. Glen’s diligence and learning.
’u Cl&::t, l:‘owever, hasmpectbeendon:th to
show it is in every
ol the reputation which the work hag
ays enjoyed.””—Justice of the Peace.
e practitioner will find here col-
lected together all the enactments bear-
ing on every possible subject which ma;
come before him in connection wif
railways or railway trave ‘What-
ever questions may arise, e lawyer
who has this book lﬁ)on his shelves,
may say to hnnsel.f, has been
y legi at all ted with
thm branch of the sub)ectI shall at once
find it in Shelford;’ and it needs not to
be said that on thxs account the book
will be a very ‘comfortable’ one to
ﬁ:ssess. The collection is equally ex-
ustive in the matter of rules, orders,
precedents and documents of official
anthonty »"—8olicitors’ Journal.

o
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GRANT'S BANKERS AND BANKING COMPANIES.
By R. A. FISHER.—Continued to 1876.

GRANT’S TREATISE ON THE LAW RELATING
TO BANKERS AND BANKING COMPANIES. Third
Edition. With an Appendix containing the Statutes in force
and Supplement to 1876. By R. A. FIsHER, Esq., Judge of
County Courts. 8vo. 28s. cloth; 33s. calf.

¢ 'htymssnﬁeedtoex]mustthe i ted in the subj oftlnabook,
edition of this valuable and f.hnt they wlll m no respect disap~

standard work, we need only now ial t—
notice the improvements which have ferhnsbeenelxmmated, and the present
behgxmgdti e{mve gneemorelooke% edition - pxedsenta the w . of
! ns e work, and recognize in i bank

the merits which have ac-
qmred for it the high

banking companies as itat
resent exists.”’—Justice of the Peace.

ition which it P It is exﬁ?t years since Mr. Fisher
holds in standard I literature, Mr. published the second edition of this
Fisher has annotal all the recent  practical book, and it now appears again

cases.””—Law Times. re-edited by the same hand. Itssteady

¢Prior to the publication of Mr.
Grant’s work on thxs sub)ect, no trea~
tise containing th informa~
tion existed; and, sxnce 1ts appearance,
such mportant alterations
banks and bankers have been intro-
duced, that the work needed in many
parts entire reconstruction and arrange-
ment. The last two editions have been

sale shows that the public for whom it
is written have recognized the kindness
t was meant them, and makes a
more elaborate recommendation su;
fluous. We must add, however, that
the additions to the work, and the
alterations in it which Mr. Fisher has
made, are, as far as we can judge, real
improvements, and that he has not

entrusted to the care of the gentleman
whose name is a ed to the work.
Mr. Fisher’s name is in itself a guaran-
tee that his duties of editor have been

failed to follow out the recent cases.
The with care will no doubt
'be of t ractical service to bankers
egal advisers,”—Solicitors”

ably and conscientiously performed, Journal
In this we can assure those
——

DOWELL'S STAMP DUTIES AND STAMP LAWS.

A HISTORY and EXPLANATION of the STAMP
DUTIES, containing Remarks on the Origin of Stamp Duties, a
History of the Duties in this Country from their commencement
to the present time, Observations on the past and the present
State of the Stamp Laws, an Explanation of the System and the
Administration of the Tax, Observations on the Stamp Duties in
Foreign Countries and the Stamp Laws at present in force in the
United Kingdom ; with Notes, Appendices and a copious Index.
By STEPHEN DOWELL, M. A., of Lincoln’s Inn, Assistant Solicitor
of Inland Revenue. 8vo. 12s. 6d. cloth.

G
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FISHER'S LAW OF MORTGAGE—Third Edition.

The LAW of MORTGAGE and OTHER SECURITIES
UPON PROPERTY. By WirniaM RicHARD FISHER, of

Lincoln’s Inn, Esq., Barrister-at-Law.

cloth; 72s. calf.

¢ This work has built up for itself, in
the experienced opinion of the profes-
sion, & very high re{mfahon for careful-
ness, accuracy and luci ty Thmrepn-
tation is fully maint
edition. '.l‘he law of aecuﬁhes upon
Pro is confessedly intricate, and,
prob bly, as the xthor Jgﬂy‘ olbserm,
embraces a greater variety of learning
than any other le branch of the
English law. At the same time, an
accurate knowlcdge of it is essential to
every practising barrister, and of dail
requirement a.mongst solicitors. Tour

2 vols. roy. 8vo. 60s.

of the IawofMortgageandInen, which
Mr. Fisher designed and executed for
the Digest Commission.. This system
of clamﬂeahon,byndophon of compre-
tl;enuwe ntxl:d i vy odmtledfmmmg
ons, is the right mode o
work of this nature, and the present
edition of Mr. Fisher’s work is, without
doubt, a vast improvement on the last
edition. The form and style admit of
little exception. The work is not much
in bulk; but, besides the new
statutes and decisions relati to the
mbject, the nuthor ha:oadd a great
of

such we can
Fisher's work, which’ wﬂl, moreover,

rove most useful reading for the stu-
xent, both as a storehouse of informa~
tion and as intellectual exercise.”’—
Law Magazine.

¢ Those who are familiar with the

work know that it is never prolix, that
it is accurate and complete: and we
think that the pment ition will not

di h itsr in these resp
On_subjects upon which we have ex-
ammed it we have found the cases dili-
z collected and carefully stated,
and the effect of the new legislation very
ooncmelL cimzn The various mlx
upon w the Judicature Act
Mr. Fisher’s subject are very
well annotated and not only on this
subject, but u the general result of an
examination of this edition, we can say
that it contains evidence of unremitting
care and industry.”—Solicitors’ Journal.

¢ His work has long been known as
the m.nda.:d work on the law of morb-
m and he has now published his

edition. The object and scope of
his work is probably familiar to most of
our readers. It is, as the author him-
self says, ‘to explain the nature of the
different kinds of securities, the rights
and equities which they create, and the
of and ci tte'ndm?

their discharge. The earlier parts o
the work have been recut, and now ap-
the language an ent
used mt.heoomple’wdputof the ‘Digest

reports not formerly cited. In eoneln-
sion we may compliment Messrs. Butter-
worths on the excellent type and correct
printing of these volumes; and the hand-
some and convenient style in which they
have been got up.”’—Law Journal.

“We have received the third edition
of the Law of Mortgage, by William

Richard Fisher, Barrister-at-Law, and
‘We are very hdwﬂndthatvutlm-
provements have been made in the plan
of the work, wlnch is due to the incor-
poration therein of what Mr. Fisher
i esxgned and executed i;r the abortive

form, bmcmgaa it does alltjle sta-
tute and caselaw to the present time, the
work isone of great value.””—Law Times.

¢ Since the publication of the second
edition its author has bestowed still
further conmderat:on on the subject of
mwpert d and othm' securxl txe: b\yzp&n
y his employment e
of Law Commissioners. He has
ied all the recent statutes and
demmons affecting his subject, besides
adding a great number of references to
contemporary reports not cited in the
former edxtmm and certainly, if any-
thing could console & lawyer in finding
Ehelves supersadcd by later catuome, i
ves y ons, it
would be to find that the later editions
e in than of Futher on Mortgagenss
as is of er on —
Irish Law Times.
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LEWIS'S INTRODUCTION TO CONVEYANCING.

PRINCIPLES OF CONVEYANCING EXPLAINED
and ILLUSTRATED by CONCISE PRECEDENTS. With an
Ap‘})endix on the Effect of the Transfer of Land Act in Modifying
an

Shortening Conveyances.

By HuserT LEwis, B.A., late

Scholar of Emmanuel College, Cambridge, of the Middle Temple,

Barrister-at-Law.

¢ Mr. Lewis is entitled to the credit
of having produced a very useful, and,
at_the same time, original work. i
will apﬁu from a mere outline of his
lan, which is very ably worked out.
e manner in which his dissertations
elucidate his subject is clear and prac-
tical, and his expositions, with the ht:lﬁ
of his precedents, have the best of
qualities in such a treatise, being emi-
nently judicious and substantial. Mr.
Lewis’s work is conceived in the right
spirit. Although a learned and y
volume, it may yet, with perfect fro-
priety, be called a * handy book.” 1t is
s ment; and 't"‘ ‘Ah'fl
improvement ; and it is, ps, by
works of such a character tﬁ:‘. law re-
form may be best accomplished.””—Law
oy
y the an
student who has duly mastered the la;
of pro; , this work will undoubtedly
ed as a very comprehensive ex-
ponent of the Principles of Convey-
ancing.”’—Leguleian, or Articled Clerks’
e perusal of the work has gi
e of the work has given
us much pleasure. Itshowsa thorough
knowledge of the various subjects

8vo. 18s. cloth.

treated of, and is clearly and intel-
ligibly written. Students will now not
only b%able bt;: become m.ﬂt%igny dm{t{:-
men, bu carefully .
Lewis’s %mﬁons, may obtaln an
insight into the hitherto neglected Prin-
ciples of Conveyancing.”—Legal Ez-
aminer.

“ l(:)n tl‘lie whole, Wl; g;;ider thail;xt)lt)g
work is deserving o raise,
for design and execution. It is whollg
free from the vice of bool ing, ane
indicates considerable reflection and
learning. Mr. Lewis has at all events
succeeded in producing a work to meet
an acknowl want, and we have no
doubt he will find many grateful readers
amongst more advanced, 13?1; lﬁesu than

among y
Journal andw-ﬁeporter.
¢ Mr. Lewis has contributed a valuable
aid to_the law student. He has con-
densed the Practice of Conveyancing
into a shape that will facilitate its re-
tention on the memory, and
et;dentsareqsehlx!.ly o eﬁs aseﬁt:
of progressive lessons, W may
either used asillustrations or exercises.”
Law Times.

——
LEWIS'S INTRODUCTION TO EQUITY DRAFTING.
PRINCIPLES OF EQUITY DRAFTING, with an

APPENDIX of FORMS. B

Husert LEWIS, B.A., of the

Middle Temple, Barrister-at-Law, Author of ¢ Principles of

Conveyancing Explained and Illustra

.’ Post 8vo. 12s. cloth.

*4* This work, i ded to the general

principles of Equity Drafting, as well as

plain the g 7
to exemplify Pleadings of the Court of Chancery, will be useful to lawyers resorting
to the New Equity Jurisdiction of the County Courts.

¢ Practically the rules that aﬂly to
the drafting and reading of bills will
apply to the oom&q:iﬁon of the Coun
Court document that will be substitu
for the bill. Mr. Lewis’s work is there-
fore likely to have a much wider circle
of readers he could have antici-
pated when he commenced it, for almost
every page will be applicable to County
Court Practice, sho the bill, in an
shage or under any title, be retain
in the new jurisdiction,—without it we
fear that equity in the County Courts

will be a mass of uncertainty,—with it
every practitioner must learn the art of

equity ing, and he will find no
g'qtter teacher than Mr. Lewis.”—Law
imes.

¢ We have little doubt that this work
will soon gain a very favourable place
in the estimation of the Profession. It
is written in a clear and attractive style,
and is tfpbu.nlg the result of much
thoughtful and eonscientious labour.”
—Law Magazine and Review.
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Ae. Bedford's Erumimation Runuals,

BEDFORD’S FINAL EXAMINATION GUIDE TO
- PROBATE AND DIVORCE.

THE FINAL EXAMINATION GUIDE to the LAW
of PROBATE and DIVORCE: containing a Dj of Final
Examination Questions with the Answers. By E. H. BEDFORD,
Solicitor,Temple, Author of the *‘ Final Examination Guide to the
Practice of the Supreme Court of Judicature,” &c. Post 8vo. 4s.

¢ The examiners have added as extra  pupils and candidates generally in the
subjects in the ¢ Final’ the Probate and  examinationinacquiring due knowl
Divorce Law. Mr. E. H. Bedford, of these subjects. His Guide takes the
Bolicitor, who scems to be always favourite form of questionsand answers,
anxious to kﬁ:bmnt of the tide, has  and seems to have been carefully and
prepared a G or Manualtoassisthis  accurately compiled.”—ZLaw Journal.
——

BEDFORD’S FINAL EXAMINATION GUIDE.

THE FINAL EXAMINATION GUIDE TO THE
PRACTICE of the SUPREME COURT of JUDICATURE,
containing a Digest of the Final Examination Questions, with
many New Ones, with the Answers, under the Supreme Court of
Judicature Act. By Epwarp HENSLowE BEDFoRD, Solicitor,
Temple. In 1 vol. 8vo. 7s. 6d. cloth.

¢ Every conceivable g\wsﬁon appears  which are likely to be set down under
to have been asked and a full answeris  those Acts and the New Rules, with
ven in each case. Mr. Bedford really  answers thereto. Thechiefgointi_smt
ows better than we do what students  the hould ex ve as
require, and we have no doubt that his  well as concise, and in this respect great

compilation will be extensively used.  merit is shown in the present Digest.”

It contains a sufficient index.”—ZLaw  —Law Journal.

Times, ¢ Mr. Bedford’s Final Examination
“Mr. Bedford, with his usual dili- Guide mpglies a want which will be

gence and promptitude, has contemp much felt by students as to what they

raneously with the commencement of are to with reference to the new

the o tion of the Judicature Acts ctil The Guide and Time Table

published for the benefit of his pupils by thesame author will be found useful
and other law candidates for the Final  helps tostudents in perusing the Judica-
Examination a Digest of Questions ture Acts.”’—Law Eramination Journal.

By the same Aua;', on a Sheet, 1s.

/A TABLE of the LEADING STATUTES for the
INTERMEDIATE and FINAL EXAMINATIONS in Law,
Equity and Conveyancing.

BEDFORD’S INTERMEDIATE EXAMINATION GUIDE

THE INTERMEDIATE EXAMINATION GUIDE,
containing a Digest of the Examination Questions on Common
Law, Conveyancing and Equity, with the Answers. By
Epwarp HENSLOWE BEDFORD, Solicitor, Temple, Editor of the
“Preliminary,” ‘‘Intermediate,” and ‘‘Final,” &c. 2 vols. in 1.
8vo. 14s. 6d. cloth.
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UNDERHILL'S LAW OF TORTS.—Second Edition.

A SUMMARY OF THE LAW OF TORTS, OR
WRONGS INDEPENDENT OF CONTRACT. By ARTHUR
UNDERHILL, B.A., of Lincoln’s Inn, Esq., Barrister-at-Law.

Second Edition.
¢ He has set forth the elements of the

Post 8vo.

8s. cloth.

student, for whom it is more particu-

law with clearness and accuracy. The
little work of Mr. Underhill is inexpen-
sive and may be relied on.” — Law
Z'imes.

¢ The plan is a good one and has been
honestly carried out, and a good index
facilitates reference to the contents of
the book.”’—Justice of the Peace.

¢ Mr. Underhill’s ability in making a
clear dij of the subject treated of in
this volume is conspicuous. Many
works would have to be consulted for
the information here concisely given,
8o that itioners as well as students
it useful.”’—News of the World.
¢ His book is 80 clearly written that

larly written, it may be recommended
both for its simplicity and accuracy.”’—
Morning Advertiser.
“Intended for the student who de-
gires to have principles before entmmg
into particulars, and we know no bool
on the subject so well adapted for the
P '—Law Ezamination Journal.
“'We strongly recommend the ma-
nua} to gtut,i’ents of both branches of the

— Preli y E.

pr
Journal.

¢ A work which will, we think, be
found instructive to the beginner, and
a useful handybook for the practitioner
in local courts.” —Public Opinion.

it is easily comprehensible. To the law

——

UNDERHILL'S LAW OF TRUSTS AND TRUSTEES.

A CONCISE MANUAL OF THE LAW RELATING TO
PRIVATE TRUSTS AND TRUSTEES. By ARTHUR UNDER-
HILL, M.A., of Lincoln’s Inn and the Chancery Bar, Barrister-
at-Law. Post8vo. 8s. cloth.

——

TOMKINS & JENCKEN’S MODERN ROMAN LAW.

COMPENDIUM OF THE MODERN ROMAN LAW.
Founded upon the Treatises of Puchta, Von Vangerow, Arndts,
Franz Mohler, and the Corpus Juris Civilis. By FREDERICK J.
ToxmkixNs, Esq., M.A., D.C.L., Author of the ‘Institutes of
Roman Law,” translator of ¢Gaius,” &c., and HENRY DIEDRICH
JEXCKEN, Esq., Barristers-at-Law, of Lincoln’s Inn. 8vo.
14s. cloth.

X,
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PHILLIMORE'S INTERNATIONAL LAW.—2nd edit.
COMMENTARIES ON INTERNATIONAL LAW.
By the Right Hon. Sir ROBERT PHILLIMORE, Knt., P.C., Judge
in the Probate, Matrimonial, Divorce and Admiralty Division of
the High Court of Justice. Second Edition. 4 vols. 8vo. 6l. 3s.

cloth; 7l. 3s. calf.

®e® Fol. 1., second edition,
second edition, price
separately to complete sets.

—*Bir Robert

rice 288.; Vol. II., second edition, price 28s.; Vol. III.,
.; Vol. IV., second edition, price 34s. cloth, may be had

Extract from Pamphlet on “Amrican“\"‘eutmlfty,A':iby Grorar Beyis (Boston, U.S.).
te, an yt

imore, the

has produced.”
¢ The authority of this work is admit-

of the most

e Queen' and
comprehensive and systematic £ Commentaries:m International Law’ that England

% great, and the learning and ability

yed in its tion have been
ized by writers on public law both

on the Continent of Europe and in the
United States. With this necessarily
imperfect sketch we must conclude our
notice of the first volume of a work
which forms an important contribution
to the literature of public law. T&g
‘book is of fzmt utility, and one whi
should find a place in the library of
eveqvuvnhm."—l.aw Magazine.

¢ We cordially welcome a new edition
of vol. 1. Itisa work that ought to be
studied by every educated man, an
which is of constant use to the public
writer and statesman. We wish, in-
deed, that our public writers would read
it more abundantly than they have done,
;u téxiey would then avoid serious erﬁ)m
n ti y
eral criticiam of a book which has

received as a standard work would
be superfluous; but we may remark that
‘whilst 8ir Robert strictly adheres to the
canons of legal authorship, and never
gives a statement without an authority,
or offers a conclusion which is not mani-
festly deducible from established facts
or authoritative utterances, yet so lucid
is his style, we had almost said so
popul.ul', 80 clear i]:‘ ﬂg: enunma&on of
principles, 8o graphic the historical por-
tions, that the book may be read with
P as well as profit.”’—Law
Journal.

aiters Loaring Apon Antarminional Tan
maf upon in 0] W
that we have in the . 'We need
not repeat the commendations of the
text itself as a treatise or series of
treatises which this j 1 d

an i ction of the three volumes
gnd edition).””—Boston (United States)
aily Advertiser.

“8ir Robert Phillimore may well be
AT K
o al earning an in .
Havi. read the work carefully and
critically, we are able to highly recom-
mend it. Usually when such a work
reaches a second edition critical com-
mendation is superfluous, but the pre-
sent is an ptional case, b
Phillimore’s Commentaries will be of
the greatest use to many non-profes-
Dbl writers, A it sissssiey to stady

ublic wri it necessary
g:temationa.l w. Itisin itself a

\ body of laws.”’—Law Journal
(second notice).

“We have within a short period
briefly noticed the previous volumes of
the important work of which the fourth
Lo oo rosogaiaed the sbIity A proc

once e 8 and pro-
found research which thelearned author
has brought to bear upon the subject,
but this volume strikes us as
haps the most able and lucid, and, in
addition to these merits, it deals with a
division of international jurisprudence
which is of very t interest, namely,
g'l:vate international law or comity.
e issue of a second edition proves
that it has attained a position of autho-
rity and is favourably received by inter-
national jurists. We have no grounds
for impugning its , and as a
compilation it must receive our acknow-
1 ent that it is able and learned.”

—Law Times.
e second edition of Bir Robert
. 's C oyl o

upon the ;ppeara.nce of the two first
volumes. Thereputation of the Author
is too well established and too widel:
known. We content ourselves wi
t;elﬁfyu:g to the fulness and thorough-
ness of the work as a compilation after

“

Phill " h a
iderable t of valuable addi-

tional matter, bearing more i

on tions of international law rai

by the wars and contentions that have

broken out in the world since the pub-

lication of the first edi Havmé

edition.
upon a former occasion

O
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Phillimore’s International Law—continued.

some length the g 1 principles and pted without question by the mari-
execution of this important work, we time powers. Sir Robert Pbﬁlimorelms
now propose to confine ourselves to &  examined with his usual learning, and
brief examination of a single question,  established without the ibility of
on which Sir Robert Phifhmore may  doubt, the history of the Joctrine ¢ free
justly be re?rded as the latest autho- ips, goods,’ amd its o]

rity and as the champion of the princi-  the third volume of his mmen-
ples of maritime law, which, down to a

ite, in
taries’ (p. 802).”’—Edinburgh Review, No.

recent period, were maintained by this 296, October, 1876.
country, a.nd’which were at one time . ’
——

BAINBBRI:DGE ON MINES.—4th Edit., by Archibald
rown.

A TREATISE on the LAW of MINES and MINERALS.
By WiLLiAM BAINBRIDGE, Esq., F.G.8., of the Inner Temple,
Barrister-at-Law. Fourth Edition. By ARCHIBALD Browx,
M.A. Edin. and O=xon, of the Middle Temple, Barrister-at-Law.
This Work has been wholly re-cast, and in the greater part re-
written. It contains, also, several chapters of entirely new
matter, which have obtained at the present day great Mining
importance. 8vo. 43s. cloth. .

¢ After an interval of eleven years we
have to welcome a new edition of Mr.
Bainbridge's work on Mines and Mine-
rals. It would be entirely superfluous
to attempt a general review of a work
‘which has for so long a period occupied
the position of the standard work on
this important subject. Those only who,
by the nature of their mee, have
learned to lean upon Mr. Bainbridge as
on a solid staff, can appreciate the d
h, the admirable method, an
the graceful style of this model treatise.
Therefore we are merely reduced to the
enquiry, whether the law has, by force
of statutes and of ‘judicinl decigions,
d such d P t, modifica-
tion or change since the year 1856 as to
justify a new edition? t question
may be readily answered in the affirma~

tive ; and the additions and corrections
made in the volume before us furnish
ample evidence of the fact.” — Law
Journal on 8rd edition.

“Mr. Bainbridge was, we believe,
the first to collect and publish, in a
ﬁ"te treatise, the Law of Mines and

erals, and the work was so well
done that his volume at once took its
place in the law li as the text book
an the subject to which it was devoted.
This work must be already familiar
to all readers whose practice brings
them in any manner in connection with
mines or mining, and they well know
its value. We can only say of this new
edition that it is in all worthy
of its predecessors.” — Law Times on
38rd edition,

——
ADAMS’S LAW OF TRADE-MARKS.

A TREATISE ON THE LAW OF TRADE-MARKS;
with the Trade-Marks Regulation Act, 1875, and the Lord

Chancellor’s Rules.
Esq., Barrister-at-Law.

“ A com ensive treatise on the
subject of the law of trade-marks. We
can recommend Mr. Adams’ work to
the favourable attention of patentees,

manufacturers and others interested in

By F. M. Apawms, of the Middle Temple,
8vo. 7s. 6d. cloth.

the use of trade-marks.”—Chambers of
Commerce Chronicle. )

“The subject of trade-marks is beset
with difficulties, in the elucidation of
which this work will be valuable.”—
City Press.

[4
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SIR T. ERSKINE MAY'S PARLIAMENTARY
PRACTICE.—Eighth Edition.
A TREATISE ON THE LAW, PRIVILEGES,

PROCEEDINGS AND USAGE OF PARLIAMENT. BySir.

TroMAS ERSRINE May, D.C.L., K.C.B., Clerk of the House of
Commons and Bencher of the Middle Temple. Eighth Edition,

Revised and Enlarged. 8vo. [In the Press.

CoxtexTs: Book I. Constztuﬁnn, Powers and of Parliament.—Book IT.
Practice and Proceedings in Parliament. -—Book e Manner of passing Private
Bills, with the Standing Oldmmbothﬂauses,amlthemostmoentl’xeculenh

¢ A work, which has risen from the ¢ Fifty of new matter have been
position of a text book into that of an  added by Sir Thomas May in his seventh
authority, would seem to a considerable  edition, thus comprising every altera~
extent to'lnve passed out of the tion in the law and practice of Parlia-
of criticiam. Itis({lnmunneeemry ment, and all material precedents re-
point ant the excellent arn.ngement, lating to public and private business
long  since the publication of the sixth edi-
:ﬁ: mdered 8ir T. E. May’l treatise  tion. We need make no comment upon
standard work on the law of Parlia-  the valueof the work. It is an accepted
ment Not only are points of Parlia-  authority and is undeniably the law of
cntary law discussed or decided since  Parliament. It has been broughtup to
the ublimtwnof the hst edition duly  the latest dnee, and should be in the
noticed in_their Klncu, but the matter hmd&oyflie}very‘:n&engngetli& in Parlia-
digested, tersely pre-  men! ‘e, whether as a lawyer or as

sented and carefully interwoven with & scnator.”—Law Times.

the text.””—Solicitore Journal.

——

NASMITH’S INSTITUTES.

THE INSTITUTES OF ENGLISH PUBLIC LAW,
embracing an Outline of General Jurisprudence, the Development
of the British Constitution, Public International Law, and the
Public Municipal Law of England. By DAvip NasmiTH, Esq.,
LL.B., of the Middle Temple, Barrister-at-Law, Author of the
Chronometrical Chart of the History of England, &c.,Joint Trans-

lator of Ortolan’s History of Roman Law. Post 8vo.1 vol. 12s.cl.
% We believe the plan of the book is the right one.”—ZLaw Magazine.

THE INSTITUTES OF ENGLISH PRIVATE LAW,
embracing an Outline of the Substantive Branch of the Law of
Persons and Things, adapted to the New Procedure. By DaviD
NasymitH, LL.B., of the Middle Temple, Barrister-at-Law,
Author of ““Institutes of English Public Law,” &c. &c. In
2 vols. or books, post 8vo. 21s. cloth.

¢ Mr. Nasmith hasevidentlyexpended it, the bulk of his Treatise, which is con-
much labour and | care m the compilation  fined to a concise expomhon of the exist-
and of th work, inglaw,ap dpean toment thepraiseof ac-
andso!a.ruwehavebeenablewm curacy an —Law Ma

4
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C€LARK’S DIGEST OF THE HOUSE OF LORDS CASES.

A DIGESTED INDEX-

TO ALL THE REPORTS

in the HOUSE OF LORDS, from the commencement of the
Series by Dow, in 1814, to the end of the Eleven Volumes of
House of Lords Cases; with References to more recent Decisions.
By CranLes Crarg, Esq., Q.C., Reporter by Appointment to

the House of Lords.

¢ The decisions of the supreme tribu-
nal of this country, however authorita~
tive in themselves, were not, until of
late years, at all familiar to the great
body of the legal profession; the early
reports of them being in the hands of
but few persons. In that tribunal, more
than in any other, questions can be con-
sidered, as they have been, upon purely
legal principles, freed from the fetters

1 vol. royal 8vo. 31s. 6d. cloth.

and obstructions of mere precedent.
The acknowledged eminence of the

noble and learned persons by whom-

the decisions have been pronounced,
gives them a value beyond their official
authoritativeness. It is hoped that
this Digest will have the effect of
making the profession at large fami-
liarly acquainted with them.”’—Pre-
1 Jatory Notice.

——
FULTON’S Manual of CONSTITUTIONAL HISTORY.

A MANUAL OF CONSTITUTIONAL HISTORY,
founded on the Works of Hallam, Creasy, May and Broom :
comprising all the Fundamental Principles and the Leading

Cases in Constitutional Law.

By Forrest FurroxN, Esq.,

LL.D., B.A., University of London, and of the Middle Temple,

Barrister-at-Law.

¢ After carefully looking through the
several cha , we may fairly say the
book is well done, and that the object
of aiding the student in his first entry
on the wide study of Constitutional Law
and History is attained.””—7'he Law.

“ Copious use has been made by Mr.
Fulton of all the leading authorities on
the sub{)ect, and he writes clearly and
intelligibly. There is a full and care-
qu ethmlindte;x.,t’;-—l‘aw Timai )

e m¢ of its arrangement is
decidedly original and well calculated to
meet the object with which the book was
written, namely, to assist law students
in geparmg for their exammal z inations, a8

i NOW V roperly forms an im-

rt:l?t part in aﬂ legal examinations.

. Fulton’s, for practical information,
and for student’s purposes, is by far the
best Manual of Constitutional History
with which we are acquainted.”—Irish
Law Times.

¢ 8o far as it goes it is not without
merit. The former part is written with
careand clearness.”—3Solicitors’ Journal.

“The work before us is one which
has long been wanted, and Mr. Fulton
appears to have taken great pains to

Post 8vo. 7s. 6d. cloth.

make it thoranghly useful and reliable.”
—Civil Service Gazette.

“The general reader will be much
Pleased with the chapters on the privi-

eges of parliament.”—Standard.

‘A g;od reference book, as well as a
book that ought to be read in the first
ine!:aﬁee strt;jgmhmugh."—lopn B“lfi

e author has spared no pains, and
has succeeded in the somewhat difficult
task of fpresen(:mg' the results of a wide
range of reading in a well digested form.
Mr. Fulton may be congratulated upon
the very successful accomplishment of

a by no means easy task : his book sup-
plies a felt want.””—Public Opinion.
¢ Mr. Fulton has compiled a Manual

of Constitutional History to aid begin-
ners in their studies: the extracts he
has given from his authorities appear
to be well chosen.””—Daily News.

¢ 1t is useless for an ordi student
simply to read a ponderous work on the
Constitution, ess at the same time
he is able to assimilate its results. Mr,
Fulton has recognized this difficulty,
and the result is the truly admirable
little manual to which we call the atten-
tion of our readers.”’—Canadian News.

&
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TUDOR’S LEADING CASES ON REAL PROPERTY.—

Third Edition.

. A SELECTION of LEADING CASES on the LAW

relatin

to REAL PROPERTY, CONVEYANCING, and the

CONSTRUCTION of WILLS and DEEDS; with Notes. By
OWEN Davies Tupor, Esq., of the Middle Temple, Barrister-

at-Law, Author of ‘“Leading Cases in Equity.”

1 thick vol. royal 8vo.

“The Becond Edition is now before
us, and we are able to say that the same
extensive knowledge ahd the same la-
borious industry as have been exhibited

Mr. or on former occasions

E e

ird Edition.
[In the Press.

¢In this new edition, Mr. Tudor has
carefully revised his notes in accordance
with su uent decisions that have
modifled or extended the law as pre-
vitznaly unded. This and the other

ize this later of his
legal authorship: and it is enough at
this moment to reiterate an opinion
that Mr. Tudor has well maintained the

high reputation which his standard
works have achieved in all countries
where the lish language is spoken,

and the decisions of our Courts are
quoted.”—Law Magazine and Review.
“The work before us comprises a
digest of decisions which, if not exhaus-
tive of all t.he'&rineiplea of our real
I)roperty code, at least be found to
eave nothing untouched or unelabo-
rated under the numerous 1 doc-
trines to which the cases sev: [y relate.
To Mr. Tudor’s treatment of all these
subjects, 8o complicated and so varied,
we accord our entire commendation.
‘There are no omissions of an{)important
cases relative to the various branches of
the law comprised in the work, nor are
there any omissions or defects in his
statement of the law itself applicable
to the cases discussed by him. e cor-
dially recommend the work to the prac-
titioner and student alike, but especially
to the former.”’—Solicitors’ Journal and
HReporter.

of Mr. Tudor are almost a law
library in themselves, and we are satis-
fied that the student would learn more
law from the careful readi.ngdof them,
than he would acquire from double the
time given to the elaborate treatises
which learned professors recommend
the student to peruse, with entire for-
'ulness that time and brains are
imited, and that to do what they advise
would be the work of a life.”—Law

Times.
¢ This well-known work needs no re-
commendation. = Justice, however, to
Mr. Tudor requires us to say that fa-
miliarity with its pages from its first
:ﬂ)mnoe have convinced us of its
ue, not only as a repertory of cases,
but a judicious of the law on
the subjects it treats of. So far as we
can see, the author has brought down
the cases to the latest period, and alto-
gether there have been added about 170
pages of notes in the present edition.
As a guide to the present law the book
will now be of great value to the lnwm
and it will be especially useful to hi
yhm away from a large library.”—
urist.

——
WOOLRYCH ON SEWERS.—Third Edition.

A TREATISE ON

THE LAW OF SEWERS,

including the Drainage Acts. By HuMPHRY W. WoOLRYCH,

Serjeant-at-Law.
and Alterations.

“Two editions of it have been speedily
exhausted, and a third called for. The
author is an accepted authority on all
subjects of this class.—Law Times.

““This is a third and greatl;

Third Edition, with considerable Additions
8vo. 12s. cloth.

filling the same place has been added to
the literature of the gxoofeasion. Itisa

ur to digest and

y enlarged
edition of a book which has already ob-
tained an established reputation as the
most complete discussion of the subject
adapted to modern times, Since the
treatise of Mr. Serjeant Callis in the
early part of the 17th century, no work

its help.”’—&olicitors’ Journal.
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MOSELY’S ARTICLED CLERKS’ HANDY BOOK.—By

Bedford.
Very nearly ready, post 8vo., cloth.

MOSELY’S PRACTICAL HANDY-BOOK OF ELE-
MENTARY LAW, designed for the Use of ARTICLED
CILERKS, with a Course of Study, and Hints on Reading for
the Intermediate and Final Examinations. Second Edition,
by EpwArDp HENSLOWE BEDFORD, Solicitor, Editor of the
¢ Preliminary,” ¢ Intermediate,” and ¢ Final,” &c., &c.

. —
CUTLER & GRIFFIN’S INDIAN CRIMINAL LAW.

AN ANALYSIS OF THE INDIAN PENAL CODE,
including the INDIAN PENAL CODE AMENDMENT ACT,
1870. By JorN CUTLER, B.A., of Lincoln’s Inn, Barrister-at-
Law, Professor of English Law and Jurisprudence, and Professor
of Indian Jurisprudence at King’s College, London, and EpMUND
FuLrLEr GrIFFIN, B.A., of Lincoln’s Inn, Barrister-at-Law.
8vo. 6s. cloth.

¢TIt may be added that the Code is
{gst, at present, out of print, so that
e

Messrs. Cutler and Griffin have produced
a useful little book, and produced it at
uction of an analysis at the a time when it will be ially use-
present moment is especially opportune.,  ful.”’—Solicitors’ Journal,

L

——
GOLDSMITH’S EQUITY.—Sixth Edition.

THE DOCTRINE AND PRACTICE OF EQUITY:
or a concise Outline of Proceedings in the High Court of Chan-
cery, designed principally for the Use of Students. Sixth Edition,
according to the recent gtatutes and Orders. By GEORGE GoLD-
sMITH, Esq., M.A., Barrister-at-Law. Post 8vo. 18s. cloth.

“A well-known law student’s book,
the best, because the most thoroughly
complete, yet simplified, instructor in
the principles of equity that has ever
been mv:ded for him, and that its
value has been ized by those who
have made use of 1t is proved by this,
that their commendations have carri
it to a sixth edition.”—ZLaw Times.

“The whole work is elaborated by
Mr. Goldsmith with evident care and a
determination to deal with all that can
come within the ;eope of ﬂie title. It

h

Y p veness
and at the same time conciseness, by
clearness of diction and attractiveness
otin le angtavoidanee of techmcatinélhes
Wi might prove embarrassing e
student, and a close adherence to the

urpose as expressed in the preface.”—

w Journal.

¢ Altogether the author’s method and
his execution are alike commendable—
and we are of opinion that the lawyer,

who, as a student, avails himself of the

primary intention of Mr. Goldsmith’s

work by finding in it his first equity

reading book or primer, m;]l gterwaxds
e antiapation of the auth

verify th p

by making of it dilectu juvenili or vade
mecum in his later practice.”—Law
Magazine.

“It is stzi?hcult eue)u know anghi?h g
praise most, the excellence digni
of the style, or the exhaustiveness of
the information furnished to the reader.
Mr. Goldsmith’s plan co: ds to
some extent with that adopg by Mr.
Haynes in his excellent ¢Outlines of
Equity,’ but his work is more com-
E,};te than that of Mr. Haynes.”—Law

mination Journal.

“If a student were confined to the
selection of one book on equity, both
for its doctrine and practice, he could
hardly do better than choose the one
before us.”—Solicitors’ Journal.

&
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CHRISTIE’S CRABB'S CONVEYANCING.—
Fifth Edition, by Shelford.

CRABB’'S COMPLETE SERIES OF PRECEDENTS
in CONVEYANCING and of COMMON and COMMERCIAL
FORMS in Alphabetical Order, adapted to the Present State of
the Law and the Practice of Conveyancing; with copious Prefaces,
Observations and Notes on the several Deeds. By J.T.CHRISTIE,
Esq., Barrister-at-Law. Fifth Edition, with numerous Correc-
tions and Additions, by LEONARD SHELFORD, Esq., of the Middle
Temple, Barrister-at-Law. 2 vols. roy. 8vo. 3. cloth; 3I.12s. calf.

®4® This work, which embraces both the Principles as well as the Practice of Conveyancing
contains likewise every description of Form wanted for Commercial Purposes.

Gnvnu. TABLE orF Hnns oF PrEFACEs AND Forxs.
Abstract: ckn — Acquittances.— Admittances. —Aff-
davi Aﬁ ti ti : to reling;

: to
Gnmnu, tee: for a Ime before for a Partition : between Pnnmpal and
t: for the Sa.le and tes: for Sa.le of Copyhold Estates: for
Leascholds: for Sa.le of an Advownon —. on Copyholds.
ies : mtmenta of Guard.m.ns —Apportionment.
—Apprenticeship : to the Sea : to an Attorney: Asm?ment of . —Arbi-
: Awa.rd_ A.ssignmenta: Bonds Leases: Patents: Pews: Policies of

ts. — Attestati — Attornments. — Auctions:

Pa.xtlcuh.n of Sale. —Bu.rgmns and BSales: of Timber.—Bills of Sale of Goods.
—Bonds: Administration : Reoexvem' penqurg:;tt Post Obit: Stamps on.—

Certificates. —C ition : for Creditors. — Conditions:
of Sale.—Confl -nnl-—C ent; —Copartn Dissolution of Copartner-
ship.—Covenants : Stamps on: for productxon of 'h Deeds.—Declarati

Deeds: I. Nature of Deeds in General : IL. BequmtesofaDeed IIT. Formal
Pa.rtsof Deeds: IV. Where a Deed is neeesaa.\?or ot.herwme V. Construction
of Deeds: VI. Avoiding of Deeda : VIII. Admission of
PBIJ.:OI Evidence urto Deeds: Possesmon of Deeds : X. Sﬁamp Duty ol!;eeds Deeds.

—D

Distress: Notices of.—Dower. —En.fmnchmements —Exchangcs.—Feoﬂ‘ments —
—Further Charges.—Gifts.—Grants.—Grants of Way or Road. —Indemmtles.—
Leases: 1. Nature of Leases in General : II. Requisites to a Lease : III. Parts of
a Lease: IV. Incidents to & Lease: V. Stamps on Leases.—Letters of Credit.—
Licences. —Mortgages of Copyhold.s of Ieaseholds Transfer of : Stamp Duty
on.—Notes, Orders, Warrants, &c.—Nof ws to Quit.—Partition.—Powers: of
Attorney.—Presentation. —Purchase : Conveyance of Copyholds : Aml_lgh:_
ments of l:'ﬁeaseholda Stamgs on. ——Recma.ls —Releases or Conveyances :

Bills of Sale:

—Resignations. —Bevoeatmns
tion.—Settlements : Stamp Du% n. -—Sln mg Bills of Lading :
Bottomry and Respondentm Pu.rh —Surrenders.—Wills :
1, Deflnition of Will and Codi 2 To wha.t ‘Wills the Act 7 Will. 4 & 1 Vict. c. 26
doee not apEXy 3. What ma be disposed of by Will : 4. Of the capacity of Per-

HES W'ho may or who may not be Devisees : 6. Execution of

Wnlls 7. Pubhcatlon of Wills: 8. Revocation of Wills: 9. Lapse of Devisesand
Bequests: 10. Provisions and Clauses in Wills: 11. Construction of Wills,

““In carefulness we have in him a  mendation of it to the notice of those

second Crabb, in erudition Crabb’s su-  for whose service it been so la-

perior; and the result is a work of
which "the original author would have
been proud, could it have appeared
under his own auspices. It is not a
‘book to be quoted, nor indeed could its
merits be exhibited by quotation. Itis
essentially a book of practice, which can
only be described in rude outline and
dismissed with applause, and a recom-

boriously compiled.”—ZLaw Times.

¢ Mr. Shelford has proved himself in
this task to be not unworthy of his
former reputation. To those familiar
with his other works it will be a suf-
ficient recommendation of this work
that Mr. Shelford’s name appears on
the title-page; if there be any who are
not well acquainted mth them, we ven-

o

[+
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b

Christie’s Crabb’s Conveyancing—continued.
ture to recommend to such the work improvements.” —Law Magazine and

‘before us, as the most generally useful eview.
and convenient collection of precedents “ It possesses one distinctive feature

in convey and of in devoting more attention than usual

forms for o use, which are to be  in such works to forms of a commercial

had in the Eng language.””—Solici-  nature. On the whole the two volumes

tore® Journal and Reporter. of Crabb’s Preeedenta! as edited b, Mr
¢To this lmpomntpartof hisduty—  Leonard Shelford, will be foun

the remodelling and perfecting of the tremely usefnl m a solicitor’s office, pm-
Forms—even with the ion a large t of real property

which we have already been able to learmng with very numerous prece-
afford this work, we are able to dents; indeed we know of no book so
that the learned editor has been emi- justly entitled to the appellation of
nently successful and effected valuable handy’ as the fifth edmon of Mr.
Crabb’s Preeedents »—Law Chronicle.

——
CUTLER’S LAW OF NATURALIZATION.

THE LAW OF NATURALIZATION as Amended
by the Act of 1870. By JomN CUTLER, B.A., of Lincoln’s Inn,
Barrister-at-Law, Editor of ¢“ Powell’s Law of Evidence,” &ec.
12mo. 3s. 6d. cloth.

¢ Professor Cutler’s book is a useful

summary of the law and of the changes
which have been made in it. The act

present state of the law upon this most
important subject.”” — Justice of the

is given in full with a useful index.”—
Law Magazine.
¢ Mr. Cutler, in the work before us,
lucidly egla.ms the state of the law pre-
vious to the recent statute, and shows
t.he alterations produeed by it, so that
careful perusal of his book will en-
able the reader fully to comprehend the

“The author's position as Professor
g::n.ra.nd e tecof bslegal omptense whilss
0! nee, w

li abilities have enabled him

to clothe legal knowledge in lan-

guage which laymen can understand

zxtlllxout being misled by it.”’—Jokn
Ul

- —

COOTE’S ADMIRALTY PRACTICE.—Second Edition.

THE PRACTICE OF THE HIGH COURT
OF ADMIRALTY OF ENGLAND: also the Practice of the
Judicial Committee of Her Majesty’s Most Honourable Privy
Council in Admiralty Appeals, with Forms and Bills of Costs.
By HENRY CHARLES Co0OTE, F.S.A., one of the Examiners of the
High Court of Admiralty, Author of ‘“The Practice of the Court
of Probate,” &c. Second Edition, almost entirely re-written ;
and with a SUPPLEMENT containing the County Court Practice
in Admiralty, the Act, Rules, Orders, &c. 8vo. 16s. cloth.

®.* This work contains every Common Form in use by the Practitioner in Admiralty, as
well as every description of Bill of Costs in that Court, a feature possessed by no
other work on the Practice in Admtralty

¢ Mr. Coote, being an Examiner of stantm]l considered, everything that
the Court, may be considered as an  can be desired to the practitioner.”—
authoritative exponent of the pointsof  Law Magazine.
which he treats. His treatise is, sub-
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ORTOLAN’S ROMAN LAW, Translated by PRICHARD
and NASMITH.

THE HISTORY OF ROMAN LAW, from the Text of
Ortolan’s Histoire de la Législation Romaine et Généralisation du
Droit (edition of 1870). Translated, with the Author’s permission,
and Supplemented by a Chronometrical Chart of Roman History.
By 1. T. PricuARD, Esq., F.8.8., and Davip Naswvirs, Esq.,
LL.D., Barristers-at-Law. 8vo. 28s. cloth.

*‘We know of no work, which, in our
inion, exhibits so perfect a model of
t a text-book ought to be. Of the
tnnalation before us, it is enough to
say, that it is a faithful representation
of the original.” —Law Magazine.
“Thistranslation, from itsgreat merit,
deserves a warm reception from all who
desire to be acquainted with the history
and clements of Roman law, or have its
interests as a necessary part of a sound
legal education at hea.rt ‘With regard

to that great work, it is enough to say,
that English wri writers have been con-
tinually in the habit of domg piecemeal
what Messrs. Prichard and Nasmith
have done wholesale. H.ntherto we have
had but gold dust from the mine; now
we are fortunate in obtf ln.rge
nuﬁget Mr. Nasmith is yknown
deugner of a chart of the history

ich has been generally

nsproved and bids fairly for extensive

option.””—Law Journal.

~oftheaeneso ‘Chﬂotda.ndSte hens’

——

CLIFFORD & STEPHENS' REFEREES' PRACTICE,
1878.

THE PRACTICE OF THE COURT OF REFEREES
on PRIVATE BILLS IN PARLIAMENT; with Reports of
Cases as to the Locus Standi of Petitioners decided during the
Sessions 1867—72. By FREDERICK CLIFFORD, of the Middle
Temple, and PEMBROKE 8. STEPHENS, of Lincoln’s Inn, Esgs.,
Barristers-at-Law. 2 vols. royal 8vo. 3I. 10s. cloth.

—_—

In continuation of the above,
Royal 8vo., Vol. I. Part I., price 31s. 6d.; and IL., 15s. cloth.

CASES DECIDED DURING THE SESSIONS 1873,
1874, 1875 and 1876, by the COURT OF REFEREES on
PRIVATE BILLS in PARLIAMENT. By FREDERICK
CLIFFORD and A. G. RickArDS, Esgs., Barristers-at-Law.

¢ These rts are a continuance “The book is really a very useful
one, and will doubt.lem commend itself
to Y D 8.”’—Law

aecumcy which
ports a sta.nda.td for reference and
uotntlon ctitioners and the

urt itself. " imes. very great value.”—Solicitors’ Journal.
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KELLY’S CONVEYANCING DRAFTSMAN.

THE DRAFTSMAN: containing a Collection of Concise
Precedents and Forms in Conveyancing; with Introductory
Observations and Practical Notes. By Jaumes H. KeELLy. Post

8vo. 6s. cloth.

¢ Mr. Kelly’s object is to give a few
precedents of each of those instruments
which are most commonly required in a
solicitor’s office, and for which prece-
dents are not always to be met with in
the ordinary books on conveyancing.
The idea is a good onebggd the prece-

dents contained in the book are, gener-
ally ing, of the character contem-
la by the author’s design. We

ve been favourably imp: with
a of several of the precedents
in this book, and practitioners who
have already adopted forms of their

own will probably find it advantageous
to collate them with those given by Mr.
Kelly. Each set of p: ents is pre-
fi by a few terse and practical ob-
servations.”’—Solicitors’ Journal.

¢ Such statements of law and facts as
are contained in the work are accurate.”
—Law Journal.

¢It contains matter not found in the
more ambitious works on conveyancing,
and we venture to think that the student
will find it a useful supplement to his
reading on the subject of conveyanc~
ing.”—Law Examination Journal.

——

LATHAM ON THE LAW OF WINDOW LIGHTS.

A TREATISE on the LAW of WINDOW LIGHTS.
By Fraxcis LAw LATHAM, of the Inner Temple, Esq., Barrister-

at-Law. Post 8vo. 10s. cloth.

¢ This is not merely a valuable addi-
tion to the law library of the practi-
tioner, it is a hook that ev law
student will read with profit. It ex-
hausts the subject of which it treats.”
—Law T'imes.

¢ His arrangement is logical, and he
discusses fully each point of his subject.

The work in our opinion is both per-
spicuous and able, and we cannot but
compliment the author on it.”—Law
Journal.

¢ A treatise on this subject was
wanted, and Mr. Latham has succeeded
in meeting that want.”’—Atkhencum.

——

REDMAN ON ARBITRATIONS AND AWARDS.

A CONCISE TREATISE on the LAW OF ARBI-
TRATIONS and AWARDS; with an Appendix of Precedents
and Statutes. By JoserHE HAWORTH REDMAN, of the Middle
Temple, Esq., Barrister-at-Law, Author of ‘“ A Treatise on the

Law of Railway Companies as Carriers.” 8vo. 12s. cloth.

¢ A singular feature in this work is
that it has no foot notes, and this is a’.
decided r dation. The

it will meet a demand both in the pro-
fession and ngst lay arbitrators.”

ment is good, the style clear, and the
work exhaustive. Thereisa useful ap-
pendix of precedents and statutes, and
a v index.””—Law Times.

o« islﬂ:%wprove a useful book

in practice. the ordinary law on
the subject is given shortly and in a
convenient and ible form, and the

index is a good one. The book is of &
portable size and moderate price, and
contains a fairly complete appendix
of precedents. 1t is likely enough that

8’ Journal.

¢“We have no doubt but that the
work will be useful. The precedents
of awards are clearly and concisely
gt o el o o
is conveniently . e law is
gle;;‘l}y asuta:ﬁd, and, 8o tf“ as we can
ju e important cases bearing
directi on the mg;?eet are Eiven, while
the index app ly copi
These facts, combined with the small-
ness of the volume, ought to make the
book & success.”—Law Journal,
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ROUSE’S CONVEYANCER, with SUPPLEMENT, 1871.
Third Edition.

The PRACTICAL CONVEYANCER, giving, in a mode
combining facility of reference with general utility, upwards of
Four Hundred Precedents of Conveyances, Mortgages and
Leases, Settlements, and Miscellaneous Forms, with (not in
previous Editions) the Law and numerous Outline Forms gnd
Clauses of WiLLs and Abstracts of Statutes affecting Real Pro-
perty, Conveyancing Memoranda, &. By RorLra Rousk, Esq.,
of the Middle Temple, Barrister-at-Law, Author of ¢ The Prac-
tical Man,” &c. Third Edition, greatly enlarged. With a
Supplement, giving Abstracts of the Statutory Provisions
affecting tho Practice in Conveyancing, to the end of 1870; and
the roquisite Alterations in Forms, with some new Forms; and
including a full Abstract in numbered Clauses of the Stamp
Act, 1870. 2 vols. 8vo. 30s. cloth; 38s. calf.

®,% The Supplement may be had separately, price 1s. 6d. sewed.

 The best test of the value of a book  also to make the ptmdents as simple
wnm fessedly for practical men is  as possible, Mr. Rouse has sketched out
R
ons W] e
“gell-known work has now

that this ent and show him
reached its third shows that it is con- Each

its form at a glance.

ic:dued “g:og {mlz.ooe eonvemmeg in these oufiline !omas refers, by dmu;

was its purpose w ﬂnguuhini an numbers, to

—Law Magazine. P clauses in full required to be inserted in
¢ This is the third edition in ten the ive parts of the instrument,

a proof that practitioners have used an and which are given in a subsequent

ved the precedents collected by  part of the work, and thus every
Rouse. In this edition, which is  cedent in ouﬂmeumadeolmelpae;
enln-gcd he has for the first  index to thecl which are
ivn ced’ Precodents of Wills, to complete the draft. In order still
to no less thnn 116 pages.  further to simplify the ent of

We can accord unmingled praise to the
yancing memoranda showing the
pmcﬁeal effect of the various statutory
Hrovuioil: tg‘ ﬂtl: different pe.rts o! a
e two preceding edi
have been so well received, the weleome
iven to this one by the rolesmon will
gle hearticr still,”—Law
¢80 far as a careful peruaal of Mr,
Rouse’s book enables us to judge of its
merits, we think that as a collection of
precedents of general utility in cases of
common occurrence it be found
satisfactorily to stand the application
of the test. The draftsman find in
the Practical Conveyancer precedents
appropriate to all instruments of com-
mon occnnence, and the collection ap-
gm to be especially well supplied with
ose which relate eopyhold estates.
In order to avoid useless repet.lhon and

the work, the author has adopted a plan

which seems to us fully to answer its
purpose) of giving the mhons which
may occur in any instrumen
to the natural order of xudxﬂaen

."—Law Journal.

“ That the work has foind favor is
go by the fact of our now havi

review a third edition. This meth
of skeleton precedents appears to us to
be attended with important advan 'vantages.
Space is of course saved, but besides
this there is the still more xmpomnt
consideration that the
terially assisted to a bird’s-eye vxew of
his draft. Everyone who has dome
much conveyancing. work knows how
thoroughly lmport&nt., nay, how essen-
tial to_success, is the formation of a
clear idea of the wope and ework
of the instrument to be produced. To

<o



<

MESSRS., BUTTERWORTH, 7, FLEET STREET, E.C. 30

Rouse’s Conveyancer—continued.

clerks and other young hands a course
of convevancing under Mr. Rouse's
auspices is, we think, to

quite trusted alone, we think to such
ggnﬂunen Mr. Rouse’s collection of

prove very instructive. "To the solicitor,

e country practitioner, who
has often to set his erks to work upon

drafts of no particular difficulty to the
enced

@ ly iceable
oonclumon, that solicitors, eupema.llv
in the coun

a nacfnl work.”—,

ccxum’

practitioner, but upon J ournal.
which they the said clerks are not to be
——

SAUNDERS’ LAW OF NEGLIGENCE.

A TREATISE on the LAW applicable to NEGLIGENCE.
By THoMAS W. SAUNDERS, Esq., Barrister-at-Law, Recorder of

Bath.

¢ The book is admirable; while small
in bulk, it oontuns everythmg that is ch
is sus

and its

that oneee.nread.\ly refertoit. Amongst
those those who have done a good ser-
vice Mr. S8aunders will find a place.”—
L"‘?vghmu iderable diligen

e very considerable ce
displayed. The references to the cases
a.ra ngen nmch more fully{sand on &

1 vol. post 8vo. 9s. cloth.

come in the office of the solicitor or in

mﬂxtextbookmters He has a good
index.”—~Solicitors’ Journal.

¢ The Recorder of Bath has rendered
good service to t.he professwn, and to the
more inf of the

the chambers of the barrister.” —Mornz
my Advertiser.
Mr. T. W. 8aunders is well known
u s contributor to I litera-
nll his works are rished
mumc{, one
m no ption, and the ject, which
is of very extensive t, will
forita con'ln.l weloome from the pro-
—Law Times.

¢ As scarcely a day passes in which
m tni_re not madttla, ax;d actions
TO or compensations for injuries
zlmm ne&lect of some kind, a uhl:lrt and

¥ublic, by the produchon of the care-

and practically useful
volume now under notice. As a work
of reference, the book will be very wel-

relating to the bje ugh:‘;ggev{':lw
€ su o -
comed. It is a moderate size volume,
and makes references to all the authori-
ties on the question easy.”’—S8tandard,

——
DIXON’S LAW OF PARTNERSHIP.
A TREATISE ON THE LAW OF PARTNERSHIP.
By JosepH DixoN, of Lincoln’s Inn, Esq., Barrister-at-Law,
Editor of ¢ Lush’s Common Law Practice.” 1 vol. 8vo. 22s. cloth.

‘ He has evidently bestowed upon this

book the same conscientious labour and
industry for which we had

to compliment him some months since,
when_revi his edition of ¢ Lush’s
Practice of the Buperior Courts of Law,’
and, as a result, he has produeed
clearly written and well arranged
nual upon one of the most xmgorta.nt
‘branches of our mercantile law.”—Law
Journal.

“ Mr. Dixon has dono his work well.
The book is carefully and usefully pre-
pared.”—Solicitors’ Journal.

¢ We heartily recommend to practi-
tioners and students Mr. Dixon’s trea~
tise as the best exposition of the law we

have read, for the arrangement is not
onl utlstxc, but conciseness has been
studied without sacrifice of clearness.”
—Law Times.
“ Mr. Lindley’s view of the subject is
%uat of a pl lsopl:lxealdlawye; Mr.,
onslspure and ex umveypmo-
tical fro: 2 to en We

mafme tlmt very few qneehona are
like! (Xn to come before the practitioner
Mr. Dixon’s book will not be
fmmd to solve. 'We have only to add,
that the value of the book is very
materially in by an excellent
and a very copious

index.””—Law Magazine and Review.

C2
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MICHAEL & WILL’S GAS AND WATER SUPPLY.
Second Edition.

THE LAW RELATING TO GAS AND WATER:
comprising the Rights and Duties, as well of Local Authorities
as of Private Companies in regard thereto, and including all
Legislation to the close of the last Session of Parliament. Second
Edition. By W. H. MicHAEL and J. SHIREsS WILL, of the
Middle Temple, Esgs., Barristers-at-Law. Demy 8vo. 23s. cloth.

“The Law of Gas and Water, b;
Messrs. Michael and Will, has reach
a second edition, and the authors tell
us that they have not only brought the
law down to the present time but they
havere-written a considerable portion of
the text, particularly with re erence to

gas. When the first edition a
we_expressed an opinion that e work
had been executed with care, skill and

ability. This edition is a demded im-
provement on the first, and t!

ment relating to gas and water supply.”
~—Law Times,
¢The collection o! all the acts into one
volume has long been required, but it
was no light task, and therefore we were
not surprised to find 1t notdone sooner.
Messrs. Michael and Will, who are
barristers at law, were reserved for the
work, and no one can truthfully say
theyha.ve nct acquitted themselves well.
the legxslatzon to the close of the
1 The book is

we need add nothing now. Itisa work
wluch has grobably found its way into

hands o terested in the prac-
tlca.l application of the Acts of Parlia-

last is in

invaluable to any one interested in the
supply of the two fluids, and this value
is enhanced by an index for reference of
nearly eighty pages.”’—The Metropolitan.

——
SMITH'S PRACTICE OF CONVEYANCING.

AN ELEMENTARY VIEW OF THE PRACTICE
of CONVEYANCING in SOLICITORS’ OFFICES, with an
Outline of the Proceedings under the Transfer of Land and
Declaration of Title Acts, 1862, for the use of Articled Clerks.
By Epyunp SmiTH, B.A,, late of Pembroke College, Cambridge,
Attorney and Solicitor. Post 8vo. 6s. cloth.

——

POWELL'S LAW OF INLAND CARRIERS.—"

Second Edition.

THE LAW OF INLAND CARRIERS,
especially as regulated by the Railway and Canal Traffic Act
1854. By EpMunDp PoweLL, Esq., of Lincoln College, Oxon,
M.A., and of the Western Circuit, Barrister-at-Law, Author of
¢ Principles and Practice of the Law of Evidence.” Second
Edition, almost re-written. 8vo. 14s. cloth.

¢ The treatise before us states the law
of which it treats ably and clearly, and
oontains a good index.” — Solicitors’
Journal.

“Mr. Powell’s writing is
precise and condensed, wn.hout at

1 dry, as those who have read
admirable Book of Evidence will a.ttest
It will be seen, from our outline of the
contents, how exhaustively the subject
has been treated, and that it is entitled
to be that which it aspires to become,

the text book on the Law of Carriers.”
—Law Times.

“The subject of this treahse is not
indeed a one, but it has been
up by Mr. Powell with considera le
care, and contains ample notice of the
most recent cases and authorities.”’—
Jurist.

“The two chapters on the Railway
and Canal Traffic Act, 1856, are quite
new, and the recent cases under the

rovisions of that statute are analyzed
1n lucid language.””—Law Magazine.
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LOCOCK WEBB’S PRACTICE OF THE COURT OF
JUDICATURE.

THE PRACTICE OF THE SUPREME COURT
OF JUDICATURE and of House of Lords on Appeals, the
Jurisdiction of the Court of Bankruptcy, the Court of Chancery
of the County Palatine of Lancaster, the Court of the Lord
‘Warden of the Stannaries, and the County Courts; showing to
what extent such jurisdiction is exclusive or is concurrent with
that of the High Court of Justice, and the Practice on Appeals
from those Courts. By Locock WEns, Q.C., of the Middle
Temple, Esq. 1 thick vol. 8vo. 30s. cloth.

¢ This is a work of undoubted merit, “Until lately it was simply impossible
and is in every wag superior to the for any one to publish a k which
books of practice under the Judicature  should act as a safe guide. Now, how-
Acts already published. We congratu-  ever, the judges in England have pre
late Mr. Webb on the fact that he has  cleary shown how they intend to worl
not adopted the r6le of a bookmaker. the Acts, and the treatise on the Prac-~
‘With the aid of several competent as-  tice of the Supreme Court on A:

sistants he gives to the profession a  to the House of Lords, by Mr. k
ithy treatise on Jurisdiction, Law and = Webb, Q.C., will be of great value to
groeedure. Some of what may becalled  Irish lawyers. It is ized as an

the brief essays on the differant heads aut.hoﬁta)in England, and is well cal-
embraced are models of concise state-  culated to aid us in our endeavours to
ment. This volume must prove a wel-  realize what will probably soon become
come addition to the libnu? of the the practice in this country.”’—Irish
qu'ldge and the practitioner.” — Law  Law Times.

imes.

——

ROGERS'S JUDICATURE ACTS, 1873 and 1875.
THE LAW and PRACTICE of the SUPREME COURT
OF JUDICATURE. By ARuNDEL RoGERS, Esq., of the
Inner Temple, Barrister-at-Law, Author of ¢The Law of
Mines, Minerals and Quarries.” 1 vol. demy 8vo. 21s. cloth.

——

DAVIS’S LAW OF REGISTRATION & ELECTIONS.

A MANUAL OF THE LAW OF REGISTRATION
and ELECTIONS: with a SUPPLEMENT comprising the Cases
on Appeal, 1868-1869; the Rules and Cases relating to Election
Petitions; the Poor Rate Assessment Act, 1869; and a complete
Index to the whole Work. By JauMES EDWARD Davis, Esq.,
Barrister-at-Law. 12mo. 13s. cloth.

*+* The SUPPLEMENT may be had separately, price 3s. sewed.

]
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BARRY’S PRACTICE OF CONVEYANCING.

A TREATISE on the PRACTICE of CONVEY-
ANCING. By W. WHITTAKER BARRY, Esq., of Lincoln’s Inn,
Barrister-at-Law, late holder of the Studentship of the Inns of
Court, and Author of ¢‘The Statutory Jurisdiction of the Court

of Chancery.” 8vo. 18s. cloth.
B
is eu::%nn& what it pr&fesestobg,a

h'of.e'r referred tio only for
purpose lucidating the practice.
Doracn of rest met and sl groater
of merit an
ise.”’—Solicitors’ Journal.

“We feel bound to y recom-
mend it to theTxncﬁﬁonu as well as
the student. e author has proved
himself to be a master of the subject,
for hle no: only gglea & most valunll))l:
su) of practical suggestions, bu
m)t? them with much ability, and
we have no doubt that his criticism will

meet with general approval.”— Law
Mazqan‘nc. .
“Readers who recal the instruction
g it o B e
pul y week in the o
the ‘Law Times’ will bepleaeedpt.bﬁm
that it has been re-produced in a hand-
some volume, which will be a welcome
addition to the law library. The infor-
tion thatthe treatiseso much admired
may now be had in the more convenient
form of a book wi‘lil suﬁeedof its%]f’to
sccure & large and eager demand for
e The work s clearly and bl
e work is clearly and agreeably
written, and ably el dat the subject
in hand.”—Justice of the Peace.

——
BARRY’S FORMS IN CONVEYANCING.

. FORMS and PRECEDENTS in CONVEYANCING;
with Introduction and Practical Notes. By W. WHITTAKER
BARrrY, of Lincoln’s Inn, Barrister-at-Law, Author of a
¢ Treatise on the Practice of Conveyancing.” 8vo. 21s. cloth.

HERTSLET’S TREATIES.

HERTSLET’S TREATIES of Commerce, Navigation,
Slave Trade, Post Office Communications, Copyright, &c., at
]()}resent subsisting between Great Britain and Foreign Powers.

ompiled from Authentic Documents by EDWARD TSLET,

Esq., C.B., Librarian and Keeper of the Papers of the Foreign
Office. 13 Vols. 8vo. 161. 7s.

*e® Vol. 1. price 12s., Vol. II. price12s., Vol. III. price 18s., Vol. IV. price18s., Vol. V.

price 20s., Vol. V1. price 28s., Vol. VIL. price 30s., Vol. VIIL. price 30s., Vol. IX.

price 80s., Vol. X. price 80s., Vol. XI. price 30s., Vol. XII. price 40s., Vol. XIII.

price 42s. cloth, may be had separately to complete sets. Vol. XII. includes an

Index of Subjects to the Twelve published Volumes, which Index is also sold
separately, price 10s. cloth.

. ——
HERTSLET’S TREATIES ON TRADE AND TARIFFS.

TREATIES AND TARIFFS regulating the Trade
between Great Britain and Foreign Nations, and extracts of the
Treaties between Foreign Powers, containing ‘‘ Most Favoured
Nation” Clauses applicable to Great Britain in force on the 1st
January, 1875. By Epwarp HERTSLET, Esq., C.B., Librarian
and Keeper of the Papers, Foreign Office. Part I. (Austria).
Royal 8vo. 7s. 6d. cloth. Part II. (Turkey). 13s. cloth.
Part III. (Italy). 13s. cloth. Part IV. (China). 10s. cloth.

X,
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HIGGINS’S DIGEST OF PATENT CASES.

A DIGEST of the REPORTED CASES relating to the
Law and Practico of LETTERS PATENT for INVENTIONS,
decided from the passing of the Statuto of Monopolies to the

present time.

Inner Temple, Barrister-at-Law.

“Mr. ’s work will be useful
as a work of refevenoe Upwards of 700
cases are ;, and, besides a table
of contents, there is o full index to the
sub)ect matter ; and that index, which

enhances the value of the book,
ve cost the author much time,
labonr and thought.”—Law Journal,

¢ ¢ This is tmlly says Mr. ng-

By CreEMENT Hiceiws, M.A., F.C.S., of the

8vo. 21s. cloth; 23s. calf.

the subject. Eg%m's object has
been to supply a reliable and exhaus-
tive summary of the reported patent
cases decided in English courts of law
and equity, and this object he appears
to have attained.””—Mining Journal.
¢'We consider that Mr. Higgins, in
the production of this work, has met a
long felt demalxlad Not merely the legal

essen

fins in his preface, ‘ & book of
to be added whether the
wcompilation is reliable and exhaustive.
It is only fair to say that we think it is;
and we will add, that the arrangement
of sub)ect matter (chronological under
, the date, and double or

even treble references f)omg appended
to every decision), and the neat and
carefully execu! "index (which is do-
cidedly above the average) are such as
no reader of ¢ essentially a book of refer-
ence’ could q with.””—Solicitors’
T Higgins has, with wonderful

28, with won

and accurate research, produced a work
which is much needed, since we have no
collection of patent cases which does not
terminate years ago. The work is well
arranged, a.nd ives brief, thongh com-~
prehenslve, ents of the various
eases decided.”’—Scientific and Literary

“ The very elaborate Digest just com-
pleted bv% Higgins is worthy of being

!’000%12&‘1 by the profession as a tho-
roughly useful book of reference upon

ts, but pa-

tentees, actual or inten mventon,
manufacturers and their scientific ad-
visers, will find the Digest an invaluable

book of reference. "-—L-(,lmmcal News.

[ Th an
of the main principles and facts of,the
cases here d render the work in-

valuable in the way of referemce.””—
Standard.

“The work constitutes a step in the
right direction, and is likely to prove of
much service as a guide, & by no means
immaterial point in its favour being that
it includes a number of comparatively
recent cases.””—Engineer.

“In fine, we must pronounce the
book as invaluable to all whom it may
concern.’ "—Ouarzerli;[rournal of Science.

¢“On the whole, Higgins’s work
has been well accomplished. It has
ably fulfilled its object, by supplying a
reliable and authentic summary of the
reported Patent Law Cases decided in
English Courts of Law and Equity.”—
Irish Law Times.

——
DOWELL’S INCOME TAX LAWS.

THE INCOME TAX LAWS at present in force in the
United Kingdom, with practical Notes, Appendices and a copious

Index. By STEPHEN DoWELL, M.A., of Lincoln’s Inn, Assistant |
8vo. 12s. 6d. cloth.
well done in every respect.”—Law

Solicitor of Inland Revenue.

¢“To commissioners and all con-
cerned in the working of the Income
Tax Mr. Dowell’s book will be of great
value.”—Law Journal.

¢ For practical purposes the compila-
tion must provc very uscful.”’—Law
T'imes.

“We can honestly commend Mr.
Dowell’s work to our rcaders as being

.lla azine.

¢“Mr, Dowell’s official position emi-
nently fits him for the work he has
undertaken, and his history of the
Stamp Laws shows how carefully and
conscientiously he performs what he
undertakes.””—J ustice of the Leace.
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INGRAM'S LAW OF COMPENSATION.—Second Edit.

COMPENSATION to LAND and HOUSE OWNERS:
being a Treatise on the Law of the Contlgensation for Interests
in Lands, &c. payable by Railway and other Public Companies ;
with an Appendix of Forms and Statutes. By THoMAS DUNBAR
INGRrAM, of Lincoln’s Inn, Esq., Barrister-at-Law, now Professor
of Jurisprudence and Indian Law in the Presidency College,
Calcutta. Second Edition. ByJ.J.ELMES, of the Inner Temple,
Esq., Barrister-at-Law. Post 8vo. 12s. cloth.

4 Whether for companies takingland  requirements of the profession when
or holding it, Mr. Ingram’s volumewill  he designed the monograph before us.
be a welcome guide. With this in his The appendix contains no less than
hand the legal adviser of a company,or  sixty forms required in the practice of

of an owner and occupier whose pro-
perty is taken, and who demands com-
tion for it, cannot fail to perform

duty rightly.”—ZLaw Times.
¢ This work appears to be carefully
as ds its matt This

3

this branch of the law and the statutes
and parts of statutes in which it is em-
bodied. Theindex is ve? ample. Thus
it will be seen to be abook very valuable
to all solicitors who may be concerned,
for railways or for the persons whose

edition is a third larger than the first;
it contains twice as many cases, and an
enlnlged index. Itwas much called for
and doubtless will be found very useful
by the practitioner.” —Law Magazine.
“The ap ce upon the title
of the words Second Edition attests
the most conclusive manner that Mr.
Ingram rightly measured the
—_——

SCRIVEN ON COPYHOLDS.—Fifth Edition by Stalman.

A TREATISE ON COPYHOLD, CUSTOMARY
FREEHOLD, and ANCIENT DEMESNE TENURE, with
the Jurisdiction of Courts Baron and Courts Leet. By JomHN
ScrIVEN, Serjeant-at-Law. The Fifth Edition, containing
References to Cases and Acts of Parliament to the present time.
By HENRY STALMAN, Esq., of the Inner Temple, Barrister-at-
Law. Abridged in 1 vol. royal 8vo. 30s. cloth; 36s. calf.

——
TUDOR’S CHARITABLE TRUSTS.—Second Edition.

THE LAW OF CHARITABLE TRUSTS; with the
Statutes, including those to 1869, the Orders, Regulations and
Instructions issueg ursuant thereto, and a Selection of Schemes,
with Notes. By gWEN Davies Tupor, Esq., of the Middle
Temple, Barrister-at-Law, Author of ¢ Leading Cases in Equity.”
Second Edition, containing all the recent Statutes and Decisions.
Post 8vo. 18s. cloth.

“No living writer is more capable
than Mr. Tudor of producing such a
work: his Leading Cases in Equity,

properties are affected by them.”—Law
. Times, second notice.

“His explanations are clear and ac-
curate, and he constantly endeavours
not only to state the effect of the law
which he is enunciating, but also to
show the principle upon which it rests.”

—Athenum.

feature of the work is the manner in
which Mr. Tudor has dealt with all the
recent statutes relating to this subject.”
—Solicitors’ Journal.

¢ Mr. Tudor’s excellent little book on
highest reputation as a learned, careful  Charitable Trusts.”—Law Times.

and judicious text-writer. The main
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FORBES ON SAVINGS BANKS.

THE LAW RELATING TO TRUSTEE AND POST
OFFICE SAVINGS BANKS, with Notes of Decisions and
Awards made by the Barrister and Re%'strnr of Friendly
Societies. By URQUHART A. ForBES, of Lincoln’s Inn, Esq.,
Barrister-at-Law. 1 vol., 12mo., 7s. 6d. cloth.

——

SHELFORD’S SUCCESSION, PROBATE AND LEGACY
DUTIES.—Second Edition.

THE LAW relating to the PROBATE, LEGACY
and SUCCESSION DUTIES in ENGLAND, IRELAND and
SCOTLAND, including all the Statutes and the Decisions on
those Subjects: with Forms and Official Regulations. By
LeoNARD SHELFORD, Esq., of the Middle Temple, Barrister-at-
Law. The Second Edition, with many Alterations and Additions.
12mo. 16s. cloth.

“The treatise before us, one of the  Its merits have been already tested by
most useful and popular of his produc-  most of them.””—ZLaw Z'imes.
tions, being now the text book on the ¢ Mr. Shelford’s book appears to us
subject, nothing remains but to make  to be the best and most complete work
known its appearance to our readers.  on this extremely intricate subject.”’—
Law Magazine.

——

DAVIS’S CRIMINAL LAW CONSOLIDATION ACTS.

THE CRIMINAL LAW CONSOLIDATION ACTS,
1861; with an Introduction and practical Notes, illustrated by
a copious reference to Cases decided by the Court of Criminal
Appeal. Together with Alphabetical Tables of Offences, as well
those punishable upon Summary Conviction as upon Indictment,
and including the Offences under the New Ba 8tcy Act, 80
arranged as to present at one view the particular Offence, the
old or new Statute upon which it is founded, and the Limits of
Punishment; and a full Index. By JAMES EDWARD DAvis,
Esq., Barrister-at-Law. 12mo. 10s. cloth.

——

BAYLISS LAW OF DOMESTIC SERVANTS.
By Monckton.—Fourth Edition.

THE RIGHTS, DUTIES AND RELATIONS OF

DOMESTIC SERVANTS AND THEIR MASTERS AND

MISTRESSES. With a short Account of Servants’ Institutions,
&c., and their Advantages. By T. HENrRY Bavris, M.A.,
Barrister-at-Law, of the Iuner fl?;mple. Fourth Edition, with
considerable Additions, by EpwArD P. MoxckToON, Esq., B.A.,
Barrister-at-Law, of the Inner Temple. Foolscap 8vo. 2s. cloth.
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SEABORNE’S LAW OF VENDORS & PURCHASERS.

A CONCISE MANUAL of the LAW of VENDORS
and PURCHASERS of REAL PROPERTY; with a Supple-
ment, including the Vendor and Purchaser Act, 1874, with Notes.
By HENRY SEABORNE. Post 8vo. 9s. cloth.

®,® This work is designed to furnish Practitioners with an easy means of reference to the
Statutory Enactments and Judicial Decisions regulating the Transfer.of Real Pro-
perty, and also to bring these authorities in a compendious shape under the attention

of Students.
¢ The book before us contains a gopod  the most important branches of the
deal, especially of practical informati law. The student will find this book

a useful introduction to a dry and
3ifﬂcult subject.”—Law Eramination
ourn

4'We will do Mr. Scaborne the justice “

to say that we believe his work will be
of some use to articled and other clerks
in solicitors’ offices, who have not the
portunity or inclination to refer to the
dard works from which his is com-
piled.”—Law Journal.
% The value of Mr. Seaborne’s book

al.

tended to furnish a ready means

of access to the enactments and deci-

sions governing that branch of the law.”

—The Times.

le;;':lrhe boo:l will be foundcgf use t!:o wtilll]e
practitioner, inasmuch as i 3

80 far as established points of

law, be a handier work of reference than

consists in its being the most concise  the longer treatises we have d.""—
summary ever yet published of one of  Athenzum.
——

TOMKINS' INSTITUTES OF ROMAN LAW.

THE INSTITUTES OF ROMAN LAW. PartI,
containing the Sources of the Roman Law and its External
History till the Decline of the Eastern and Western Empires.
By FrEDERICK ToMkxins, M.A., D.C.L., Barrister-at-Law, of
Lincoln’sInn. Roy.8vo.12s.cloth. (To be completed in 3 Parts.)

—

.DBEWRY’B EQUITY PLEADER.

A CONCISE TREATISE on the Principles of EQUITY
PLEADING, with Precedents. By C. STEwWART DREWRY, Esq.,
of the Inner Temple, Barrister-at-Law. 12mo. 6s. boards.

——
GAIUS’ ROMAN LAW.—By Tomkins and Lemon.
(Dedicated by permission to Lord Ch Hatherley.)

THE COMMENTARIES of GAIUS on the ROMAN
LAW: with an English Translation and Annotations. By
FrepERIcK J. Tovkins, Esq., M.A., D.C.L., and WILLIAM
GeorGE LEMON, Esq., LL.B., Barristers-at-Law, of Lincoln’s
Inn. 8vo. 27s. extra cloth.

“We fecl bound to speak in the
highest terms of the manner in which
Mr. Tomkins and Mr. Lemon have
executed their task, 'We unhesitatingly
recommend its careful to all
students of Roman Law.”—Law Maga-
zine.

¢ The authors have done a ser-
vice to the m& Roman Law, and
deserve the of those who take an

interest in legal literature.”’—Solicitors’
Journal.

“The translation is carefully executed
and the tations show extensi
knowledge of the Roman Law.”’ —Athe-
neum. .

“One of the most valuable contribu-
tions from an lish source to our legal
literature which thelast half-century has
witnessed.”’—ZEdinburghEvening Courant.
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FIELD’S REGULATIONS OF THE BENGAL CODE.

THE REGULATIONS OF THE BENGAL CODE,
Edited, with Chronological Tables of Repeal and Amendment,
and an Introduction. By C. D. FIELD, of the Inner Temple,
Barrister-at-Law, and of H.M.’s Bengal Civil Service. 1 vol.
royal 8vo. 42s. cloth.

——

FIELD’S TABLE OF, AND INDEX TO, INDIAN
STATUTES. .

CHRONOLOGICAL TABLE OF, AND INDEX TO,
THE INDIAN STATUTE BOOK for the Year 1834; with a
General Introduction to the Statute Law of India. With Supple-
ment continuing the work to August, 1872. By C. D. FIELD,
M.A,, LL.D., of the Inner Temple, Barrister-at-Law, and of
H.M.’s Bengal Civil Service. Imperial 4to. 42s. cloth.

—_——
BRANDON’S LAW OF FOREIGN ATTACHMENT.

A TREATISE upon the CUSTOMARY LAW of
FOREIGN ATTAC ENT, and the PRACTICE of the
MAYOR’S COURT of the CITY OF LONDON therein. With
Forms of Precedure. By WoopTHORPE BrANDON, Esq., of the
Middle Temple, Barrister-at-Law. 8vo. 14s. cloth.

——

MOSELEY ON CON:TRABAND OF WAR.

WHAT IS CONTRABAND OF WAR AND WHAT
IS NOT. A Treatise comprising all the American and English
Authorities on the Subject. By JosErH MosELEY, Esq., B.C.L.,
Barrister-at-Law. Post 8vo. 5s. cloth.

——

SMITH’S BAR EDUCATION.

A HISTORY of EDUCATION for the ENGLISH
BAR, with SUGGESTIONS as to SUBJECTS and METHODS
of STUDY. By Puiure ANsTIE SMITH, Esq., M.A., LL.B.,
Barrister-at-Law. 8vo. 9s. cloth.

—_——
WILLS ON EVIDENCE.—Fourth Edition.

AN ESSAY on the PRINCIPLES of CTIRCUMSTAN-
TIAL EVIDENCE. Ilustrated by numerous Cases. By tho

late WirLiaM Winrs, Esq. Fourth Edition. Edited by his -

Son, ALFrRED WILLS, Esq., Barrister-at-Law. 8vo. 10s. cloth.
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ROUSE'S COPYHOLD ENFRANCHISEMENT
MANUAL.—Third Edition.

The COPYHOLD ENFRANCHISEMENT MANUAL;
enlarged, and treating the subject in the Legal, Practical and
Mathematical Points of View; giving numerous Forms, Rules,
Tables and Instructions for Calculating the Values of the Lord’s
Rights; Suggestions to Lords’ Ste , and Copyholders, pro-
tective of their several Interests, and to Valuers in performance
of their Duties; and including the Act of 1858, and Proceedings
in Enfranchisement under it. By RorLrA RouUsEg, Esq., of the
Middle Temple, Barrister-at-Law. Third Edition, much enlarged.
12mo. 10s. 6d. cloth.

¢ This new edition follows the plan of
its predecessor, adopting a fivefold divi-
sion:—1. The Law. 2. The Practice,

fession, we feel sure the legal world will
greet with ﬂ?nurea new and improved
edition of his Copyhold Manual. The

with Practical Suggestions to Lords  third edition of that work is before us.
Stewards and Copyholders. 8. The It is a work of great practical value,
Mathematical consideration of the Bub-  suitable to lawyers and laymen. We

can freely and heartily meo::ilmend this
e

and Examples. 4. Forms. 5. The volume to the practiti

fStatutes, wnxi):h Notes. Of these, we can
only repeat what we have said before,
that they exhaust the subject; they give
to the practiti all the materials re-

uired by him to conduct the enfran-
&uem‘ ent of a copyhold, whether volun-

or compulsory.”’—Law Times.

“When we consider what fayour Mr,
Rouse’s Practical Man and Practical
Conveyancer have found with the pro-

and the copyholder.” —Law Magazine.
“ Now, however, that copyhold tenures
are being frequently converted into free-
holds, Mr. Rouse’streatise will doubtless
be productive of velzaextensive benefit;
for it seems to usto vebeenvgymre-
fully p: , exceedingly well com-
posed and written, g.nl% t& xnd.ieattln; ml‘)lﬂ%
experience in copyho w on the
of the author.””—Solicitors’ Journal.

—_——
HEALES'S HISTORY AND LAW OF PEWS.

THE HISTORY and the LAW of CHURCH SEATS
or PEWS. By AvrrEp HEeALEs, F.8.A., Proctor in Doctors’

Commons. 2 vols. 8vo. 16s. cloth. )

“ Al er we can commend Mr. of the author’s industry, talent and
Heales’s book as a well ived 1 ing.”’—Law Journal.
well executed work, which is evidence

—
BRABROOK'S WORK ON CO-OPERATION.

THE LAW and PRACTICE of CO-OPERATIVE or
INDUSTRIAL and PROVIDENT SOCIETIES; including the
‘Winding-up Clauses, to which are added the Law of France on
the same subject, and Remarks on Trades Unions. By EDWARD
‘W. BRABROOK, F.S.A., of Lincoln’s Inn, Esq., Barrister-at-Law,
Assistant-Registrar of Friendly Societies in England. 6s. cloth.

——
LUSHINGTON’S NAVAL PRIZE LAW.

A MANUAL of NAVAL PRIZE LAW. By GoprreY
LusainGgToN, of the Inner Temple, Esq., Barrister-at-Law.
Royal 8vo. 10s. 6d. cloth.
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WIGRAM ON WILLS.—Fourth Edition.

AN EXAMINATION OF THE RULES OF LAW
respecting the Admission of EXTRINSIC EVIDENCE in Aid
of the 'ERPRETATION of WILLS. By the Right Hon. Sir
JAaMES WigrRAM, Knt. The Fourth Edition, pre for the press,
with the sanction of the learned Author, by W. Kxox WIGRAM,
M.A., of Lincoln’s Inn, Esq., Barrister-at-Law. 8vo. 11s. cloth.

“In the celebrated treatise of Sir  which frequently give additional sup-
James Wigram, the rules of law are  port, and in some instances an extension
stated, discussed and explained in a

to the original text.””—Law Chronicle.
manner which has excited the admira-

¢ Understood as general guides, the
tion of every judge who has had to con-
sult it.”—Lord Kingsdown, in a Privy
Council Judgment, July 8th, 1858.
¢ There can_be no doubt that the
notes of Mr. Knox Wigram have en~
hanced the value of the work, as afford-
ing a y reference to recent cases on
the subjects embraced or arising out of
Sir James Wigram’s propositions, and

%;opositions established by Sir James
i ’s book are of the highest value.
But whatever view may be entertained,
%;hllmolmne :l?ich will a.lwaza be
y p! , and is now presented in
a very satisfactory shape, tgnnks to the
industry and intelligence displayed in
the notes by the present editor.’—
Solicitors’ Journal and Reporter,

. ——
COOMBS’ SOLICITORS’ BOOKKEEPING.
A MANUAL OF SOLICITORS’ BOOKKEEPING :

comprising practical exemplifications of a concise and simple
plan of Double Entry, with Forms of Account and other Books
relating to Bills of Costs, Cash, &c., showing their operation,

iving directions for keeping, posting and balancing them, and
mstructions for drawing costs. Adapted for a large or small,
sole or partnership business. By W. B. CooMns, Law Accountant
and Costs Draftsman. 1 vol. 8vo. 10s. 6d. cloth.

*® The various Account Books described in the above work, the forms of which are copy-

right, may be had from the Publishers, at the prices stated in the work at page 274.

¢ The author of the above, relying on
the well-known'fact that solicitors do
not like intricate bookkeeping, has pre-
sented to that branch of the professios

commencement to their ultimate con-

clugion. The bill book contains pre-
cedents of bills of costs illustrating the
d between that and the

a work in which the really su] uous
B movsamary and aaetul i the ornary
is necessary an in the o
routine in an attorney’s office has been
retained. He has performed his task in
& masterly manner, and in doing 8o has
given the why and the wherefore of the
whole system of Solicitors’ Bookkeeping.
The volume is the most comprehensive
we remember to have seen on the sub-
ject, and from the clear and intelligible
manner in which the whole has
worked out it will render it unexcep-
tionable in the h%nd;:f t}; student and

o ery) — Law Magazi

¢ Throughout the pro formd account
books most of the different matters of
business which usually arise 1n a solici-
tor’s officc have been passed trom their

disbursement book, and so with the cash
book, ledger and other books;
item has its reference, and any intricate
points have been explained, which are
merits which no other work on the sub-
g:rctu chpguesses; indgtso clear t}o the in-
ons appear, a of ave
skill and abilities with ap]t){i!;stion nls
under ordi circumstances, open a.mi
keep the accounts of a business; and so
far as we can judge the author has suc-
moeed’ed bou;ﬁm en_deavofur to diveg:y wlid&-
eeping of complexity, an
to be concise and simple mptlhout i)emg
inefficient. 'We cannot dismiss this
volume without briefly commenting
upon the excellent style in which it is
submitted to the profession.”” — Law
Journal,

&
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LAWRENCE'S PARTITION ACTS, 1868 and 18786.
THE COMPULSORY SALE OF REAL ESTATE
under the POWERS of the PARTITION ACT, 1868, as Amended
by the Partition Act, 1876. By PHILIP HENRY LAWRENCE, of
Lincoln’s Inn, Esq., Barrister-at-Law. 8vo. 8s. cloth.

¢ In this volume Mr. Lawrence treats
ofa of important questions con-
cted wi e compulsory sale of real
estate under the Partition Act, 1876. The
author has done his work fairly.
‘We may remark of the type t itis
particularly clear and legible.”—Law

Journal, .
“Mr. Lawrence is evidently ac-
ted with his subject. He explains

Statute of 1868, and the means by which
under it persons may now maintain a
suit. On the sale of land the whole
o sl ey g Bl
con' amo: other a valu-
able selection of leadi
subject.”’—J ustice of the e.

““The boo%wﬁnwiﬁa clear and
perspicuous style well repa;
perusal.”—Law Eramination J ournal, 7

e state of the law previous to the
——
HUNT'S BOUNDARIES, FENCES & FORESHORES.—
Second Edition.

A TREATISE on the LAW relating to BOUNDARIES
and FENCES, and to the Rights of Property on the Sea Shore
and in the Beds of Public Rivers and other Waters. Second
Edition. By ARTHUR JosEPH HUNT, of the Inner Temple, Esq.,
Barrister-at-Law. 12mo. 12s. cloth.

¢ There are few more fertile the and the subjects of sea
of litigation than those dealt with in  walls and commissions of sewers.”—
Mr. Hunt’s valuable book. It issuffi-  ZLaw Times.
cient here to say that the volume ought ¢“Mr. Hunt chose a subject for
to have a larger circulation than ordi- a separate treatise on Boundaries and

narily belongs to law books, that it
ought to be found in every country
mﬂeman’s library, that the cases are
ught down to the latest dat:{ and
early

that it is ully pre?a.red
written and well edited. '—Law Mag-

azine.

¢ It speaks well for this book, that it
hassosoon into a second edition.
That its utility has been_appreciated is
shown by its success. Mr. Hunt has
availed himself of the opportunity of a
second edition to note up all the eases to
this ﬁn}e,th amb::.o extend ooqaiderﬂ:l{
some of the pters, especially
which treats of rights of property on

——
GRANT’S LAW OF CORPORATIONS IN GENERAL.

A PRACTICAL TREATISE ON THE LAW OF
CORPORATIONS IN GENERAL, as well Aggregate as Sole;
including Municipal Corporations, Railway, Banking, Canal and
other Joint-Stock and Trading Bodies, Dean and Chapters, Uni-
versities, Colleges, Schools, Hospitals, with guasi Corporations
aggregate, as Guardians of the Poor, Churchwardens, Church-
wardens and Overseers, &c., and also Corporations sole, as Bishops,
Deans,Canons, Archdeacons, Parsons,&c. By JAMES GRANT, Esq.,
of the Middle Temple, Barrister-at-Law. goyal 8vo. 26s. bo

Fences and Rights to the Seashore, and
we are not surprised to find that a
second edition of his book has been
called for. The present edition contains
much new matter. The ter espe-
cially which treats on rights of property

e seashore, which has been greatly
ed. Additions have been also
made to the chapters relating to the
fencing of the property of mine owners

and railway eomsmies. All the cases
which have been decided since the work
their per places. Thus it will be
seen 'g‘x;o new gdition has a considerably
h d value.”—Solicitors’ Joursal.
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BUND’S LAW OF SALMON FISHERIES.

THE LAW relating to the SALMON FISHERIES
of ENGLAND and WALES, as amended by ¢The Salmon
Fishery Act, 1873;” with the Statutes and Cases. By J. W.
‘WrLuis Buxp, M.A., LL.B., of Lincoln’s Inn, Barrister-at-Law,
Vice-Chairman Severn Fishery Board. Post 8vo. 13s. cloth.

From the Thirteenth Annual Ikport of Inspector Buckland on Salmon Fisheries, 1874.

—*T would wish in this J) to express my approval of ¢ Bund’s Law of Salmon
Fisheries in England an Wa.les, with Statutes and Cases.’ This work will afford
great t: to those in administering the law, while it affords valuable

Information on the theory and pmcheo of Salmon legisalation in general.”

From the Thirteenth Annual Report of Ingactor Walpole on Salmon Fisheries, 1874.

—*Mr. Willis Bund, the Drafl e new AL{ has puhlished an lmport.a.nt
treatise on the whole of the Salmon l-‘mbery Acts, which hn.s already been accepted
as a complete exposition of those Statutes.”

¢ Doubtless all the law will be found  various gomts are distinctly sct forth,
between his covers, and we have not  and the decision upon each made plain.
‘been able to detect any erroneousstate-  Mr. Bund has done the work excel-
ments. We can recommend the book
as a disquisition—it is conscientiously

way can can be d
ted.”—Law Times. ‘We have always found his opxmon

execu
¢ 'With Mr. Bund’s work at his elbow,
the inquirer will find it tolerably ea:ﬁ
work, for Mr. Bund has with t sk
and labour done all the most trouble-
some work for him, and each point of
law is marked out so that there can be
no difficulty in understanding it, for not
only are the points unravelled and dis-
cussed, but the cases which have come
before the superiox courts upon the

sound, and his explanations clear and
lucid. This volume must of necessity
beeqe:s a hg.ndbook to salmon ﬂs:’ersm
gen especially to boards of con-
nervaton, who will themby be much

tion of the new
‘boards l oonservawrs, under the Act
of 1878; also the operation of the Acts
of 1861 and 1865, as amended by the
Act of 1873.”’—Land and Water,

——

TROWER’'S CHURCH BUILDING LAWS, Continued
to 1874.

THE LAW of the BUILDING of CHURCHES,
PARSONAGES, and SCHOOLS, and of the Division of Parishes
and Places. By CHARLES FraNcis TROWER, M.A., of the Inner
Temple, Esq., Barrister-at-Law, late Fellow of Exeter College,
Oxford, and late Secretary of Presentations to Lord Chancellor
Westbury. Post 8vo. 9s. cloth.

The Supplement may be had scparately, price 18. sewed.

“A book on this subject is cal-
to be of considerable service

both to lawyers, clerics and laymen;
and on the whole, after taking a survey
of the work before us, we may pronounce
it a useful work.
mass of information of essential import
to those who as panshxoneru, legal ad-

It contains a great

visers or clergymen are concerned with
glebes, endowments, district cha.pelme:i
parishes, ecclesiastical commissions, an
such like matters, about which the
public and notably the clerical public
seem to know but little, but which it is
needless to say are matters of much im-
portance,”’—Solicitors’ Journal.
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COLLIER’S LAW OF CONTRIBUTORIES.
A TREATISE on the LAW OF CONTRIBUTORIES

in the Winding-up of Joint-Stock Companies.

By RomerT

COLLIER, of the Inner Temple, Esq., Barrister-at-Law. Post 8vo.

9s. cloth.
“Mr. Collier's 1 t

:ngnn to have been carefully devised,
is probably as neat as the nature
of the subject admits of. It is impos-
sible after a perusal of the book to
doubt that the author has honestly
studied the subject, and has not con-
tented himself with the practice of
piecing together head notes from re-
ports.”’—Sulicitors Journal,

“Mr. Collier has not shrunk from
pointing out his views as to the recon-
cilability of apparently conflicting deci-
sions or as to mm'?' ints on which the
law is still unsettled; without making
any quotations for the purpose of illus-
trating the above remarks, we think
are justitied in ¢ ding this treati
to the favourable consideration of the
profession.”’—Law Journal,

¢ Mr. Robert Collier’s treatise on the
subject deserves attention beyond the
limits of his professi The chapt,
showing the modes in which liability
may be incurred is full of instructive

ing.””—Saturday Review.

to“ The 7 'lel’;‘iil‘:{y of the laws relating

personal ity, naturally suggests
a collection of precedents and cases
which may be considered settled, and
of direct apglieation to the generality
of cases ; and this the author appears to
have done with success, as far as we
can judge of the merit of the work.”—
Standard. )

¢This is a valuable 1 work, which
should be in the hands of all speculators
in the formation of new ventures in
the shape of joint stock companies and

we -

iati It is im; that such
persons should know exact positi
th? assume, in a legal point of view,
and this they will be enabled to do bya
perusal of this work, written by a bar-
rister of some repute.”—Bullionist.
¢ This work he has done very tho-
roughly, and the scope of the treatise is
far wider than the author has laid down
in his preface. There is probably no
branch of the law of contracts more
difficult and intricate than this of con-
tribution, and the cases quoted by Mr.
Collier are treated with great discrimi-
nation, so that the book enables a man
‘who has not made the subject a matter

of ial study to advise with com; -
tively small trouble to himself. is is
the advantage of writers devoting them-

selves to what we may caH the byewgs
of the law—a dangerous track for the
weakly, the infirm, or the unaccustomed,
but light and easy enough with sach a
fuide as Mr. Collier. Laymen mia.lso
earn from the work the exact liability
which they incur before entering into
contracts, and thus avoid the chance of
ruin.”’—Irish Law Times.

‘‘ The work is clearly and vigorously
written, and Mr. Collier has
to put a great deal of information into
4 small space. The book will be found
to be a useful addition to the list of
treatises on a'branch of the law which
has grown immensely since 1862.”"—
Atheneum.

¢ Mr, Collier has carried out his in-
tention, and has produced a work of
great utility.””—The Law.

——
BULLEY & BUND’S NEW BANKRUPTCY MANUAL.

A MANUAL OF THE LAW AND PRACTICE
OF BANKRUPTCY as Amended and Consolidated by the
Statutes of 1869, with an APPENDIX containing the Statutes,
Orders -and Forms. By Joun F. BurrEy, B.A., and J. W.
‘WiLLis Bunp, M.A., LL.B., Barristers-at-Law. 12mo. 16s. cloth.
With a Supplement including the Orders to April, 1870.

*.* The Supplement may be had separately, 1s. sewed.

¢ This is a treatise, not an edition of it. A very complete index makes the
the acts, and where the law is toa work all that the practitioner, be he bar-
extent new, this is the best, though the  rister or solicitor, can require.”—Law
most troublesome, mode of dealing with ~ ZT'imes.
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JMNagigterial SHorks bp Mr. Oke

(LATE CHIEF CLERK TO THE LORD MAYOR OF LONDON),

Oke's Magisterial Synopsis: a Practical Guide for
Magistrates, their Clerks, Solicitors, and Constables; comprising
Summary Convictions and Indictable Offences, with their Penal-
ties, Punishments, Procedure, &c.; alphabetically and tabularly
arranged: with a CopiousIndex. Twelfth Edition, much enlarged.
By THoMAS W. S8AUNDERS, Esq., Barrister-at-Law, Recorder of
Bath. In 2 vols. 8vo. 60s. cloth; 70s. calf,

‘“ Twelve editions in twenty-
eight years say more for the prac-
tical utility of this work than any
number of favourable reviews. Yet
we feel bound to accord to the
learned Recorder of Bath the praise
of having fully maintained in the
present edition the well-earned re-
putation'of this useful book. The
many important statutes
since the eleventh edition ap
only four years since, and which
either im new duties upon or
modify the old law administered
by justices of the peace, have been
carefully incorporated in the pre-
sent work. Among these we may
notice in the legislation of the last
session alone the Acts concerning
Cruelty to Animals, Drﬁlgging of

i , Elemen! ucation,
Industrial and Provident Societies,
Merchant Shipping, the Poor Law,
Salmon Fishing and Wild Fowl
Protection. A copious index of
over 100 pages offers ever facili
of reference which can be desi
in addition to the alphabetical an
tabular arrangement of offences
with their penalties, punishments,
and prooedure.”—iaw Magazine,
February, 1877.

‘“All we can do in reviewing a
new edition of a work, on the
general plan of which the profes-
sion has justly conferred so dis-

inguished a mark of approval as
is involved in a twelfth edition, is
to see whether the statutes and cases
which have been passed and decided

within the four years which have
elapsed since the last edition have
been duly incorporated. They ap-
E;car, on the points on which we
ve tested the book, to have been
noticed by Mr. Saunders with con-
sidemlémm. _The il:}lex lmfd beenlms
very y improved, an
become a valuable feature of the
?— Solicitors’ Journal,
ng Rosonder of ath (s,
g .
T. W. Saunders) has edited the
twelfth edition of Oke’s Magisterial
Synopsis. The law administered
by magistrates, like almost every
other branch of our jurisprudence,
goes on growing almost every day
of thelegal year, and a new edition
of such a work as this every few
Lears means no small amount of
bour on the part of the editor.
The array of statutes which have
been passed during the last four
years requiring the attention of
justices is formidable enough, as
appears b]y Mr. Saunders’s preface.
e are glad to see that Mr. Saun-
ders has wed great care in the
revision of the index, which is now

a feature in the work.””— Law
Times.
“‘Thefirstedition of this work was

published in 1848, and contained
410 pages. The twelfth edition
has now been published, and con-
tains 1,579 Both of these
facts have their moral. The first
proves how great g reward waits
upon a genuine success in legal

[Mr. Oke’s Works continued over.

D
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M. Oke’s Magisterial Torks—continued.

literature: the second proves what
immense labour is cast upon the
author who endeavours to win the
reward. We believe the issue of
twelve editions of a large law book
within the space of twenty-eight
{hean to be without precedent in

e history of legal literature, and
we are quite sure that the result
has in this case not at all exceeded
the merit of the work. The new
edition now before us has been
brought out under the superintend-
ence of Mr. Saunders, the Recorder
of Bath, whose name is well known

in legal literature. Mr. Saunders
has for many years made many of
the subjects which fall within the
scope of magisterial jurisdiction his
special study, and we are not at all
surprised that he should have been
selected to carry on the work of
Mr. Oke. A host of acts have been
since 1872, and all these
ave been introduced into the work,
and put in their proper places, so
that they can be found, as wanted,
by _ justices, justices’ clerks and
solicitors.”’—ZLaw Journal.

Oke's Magisterial Formulist: being a Complete Collec-
tion of Forms and Precedents for practical use in all Cases out
of Quarter Sessions, and in Parochial Matters, by Magistrates,
their Clerks, Attornies and Constables. By GEorGE C. OKE,
Author of ““The Magisterial Synopsis,” &c. Fifth Edition,
enlarged and improved. By TrHoMas W. SAUNDERS, Esg.,
Barrister-at-Law, Recorder of Bath. In 1 vol. 8vo. 38s. cloth;

43s. calf.

¢“The last edition of this ve
useful work was published in 1868.
Since which time, in addition to
numerous amending and consoli-
datmq acts bearing upon magis-
trates’ law, other important statutes
have come into effect. New forms,
applicable to these and other acts,
have been pr with much care
Bg‘the learned editor of the present

ition . Saunders), while those
which had beccme inapplicable
have been eliminated. Besides the
table of contents, a table of statutes,
connected with the forms, has been
added; a clear, unusually copious
index leaves nothing to be desired
by those who have to administer the
branch of the law to which Oke’s
Magisterial Formulist relates.”—
Law Magazine.

¢“Mr. Saunders has mnot been
called upon to perform the func-
tions of an annotator merely. He
has had to create, just as Mr. Oke
created when he wrote his book.
This, of course, has necessitated
the enlargement and remodelling

- Magisterial Formulist

of the index. No work probably is
in 'more use in the offices of magis-
trates than ‘Oke’s Formulist.’ %:t
it should be reliable and compre-
hend recent enactments is of the
very first importance. In selecting
Mr. Saunders to follow in the steps
of Mr. Oke the publishers exercised
wise discretion, and we co tu-
late both author and publishers
upon the complete and very ex-
cellent manner in which this edition
has been prepared and is now pre-

sented to the profession.”’—Law
Times.
¢“The duty of ed.ltmg anew the

has fallen
upon the Recorder of Bath, whose
experience and ind: ought to

ish a ?mntee t In his
hands a work of so much value and
celebrity will not lose a.ngoof its
former attributes. Apart from the
statutory forms, there is a daily and
hourly need of forms J)ressing upon
clerks to justices, and their time is
too valuable to admit of the labour
of drawing what is wanted on an

v
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M, Oke’'s Magistevial TWorks—continwed.

emergency. There is not a member
of this most important and intelli-
ent class of men who has not
earned to look upon Oke’s ‘Form-
ulist’ as a trusty friend and safe
guide in the moment of need, and
who will not welcome an edition
which embraces the novel matter
required by fresh legislation. When
we find that 900 pages are occupied
with these forms, and that the index
alone consists of 100 pages, we can
form some idea of the task which
Mr. Saunders has undertaken, the
rformance of which ought to add
g his repute. Mr. Saunders has
compiled a new table of statutes
connected with the forms, an addi-
tion which will certainly be found
useful.”’—ZLaw Journal.
¢“This well-known work stands
no longer in need of any introduc-
tion or recommendation: it is not
so much the convenience as the
necessity of every person who has
to conduct or advise the conduct of
a magistrate’s business. To return,
however, to the more })roper func-
tion of the book before us, the
question with any new edition of
such a work as the present is,

whether it has been so kept abreast
with legislative changes as to pre-
serve its character of practical
utility. A]tho;ﬁh all will join with
the present tor in lamenting
that the public can no longer com-
mand the services of the accurate
and experienced author, yet we see
no reason to think that they will
suffer through the duty of re-edit-
ing this valuable collection of forms
having devolved upon Mr. Saun-
ders, who seems to have performed
his task with the care and accuracy
which he has accustomed us to ex-
pect from him. His labour has
not been a light one, for, as he
points out, recent legislation has
not only added to the already wide
field of magisterial duties, but has
also, by the process of consolida-
tion, as well as by considerable
substantive alterations, varied the
necessary forms. These changes
have been duly followed, and the
work, which was last edited in
1868, may now be relied upon as a
safe and complete guide in the
matter it relates to.”’—Solicitors’
Journal.

Oke’s Laws as to Licensing Inns, &c. Second Edit. 1874;
containing the Licensing Acts, 1872 and 1874, and the other
Acts in force as to Ale-houses, Beer-houses, Wine and Refresh-
ment-houses, Shops, &c., where Intoxicating Liquors are sold,
and Billiard and Occasional Licences. Systematically arranged,
with Explanatory Notes, the authorized Forms of Licences,

Tables of Offences, Index, &c.

By GeorGE C. OkE, late Chief
Clerk to the Lord Mayor of London.

Second Edition, by

W. C. GLEN, Esq., Barrister-at-Law. Post 8vo. 10s. cloth.

¢¢ It is superfluous to recommend
any work on magisterial law which
bears the name ,of Mr. George C.
Oke on the title page. This treatise,
which Mr. Oke modestly describes
as little, is a comprehensive manual.
The law is cited in a manner easy
of reference.”—Law Journal.

“The arrangement in chapters
by Mr. Oke seems to us better than

the plan pursued by the authors of
the rival work ; and we think that
Mr. Glen has done well to leave in
many cases a concise statement of
the effect of the legislation repealed
by the late act. He also gives a
useful list of places beyond the
metropolitan district and in the
pollice district.””—Solicitors’ Jour-
nal.
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Mr. Oke’s Magisterial Torks—continued. -
Oke’s Handy Book of the Game Laws; containing the
whole Law as to Game, Licences and Certificates, Gun Licences,
Poaching Prevention, Trespass, Rabbits, Deer, Dogs, Birds and
Poisoned Grain, Sea Birds, Wild Birds, and Wild Fowl, and

the Rating of Game throughout the United Kingdom.

Syste-

matically arranged, with the Acts, Decisions, Notes and Forms,

&c. Third Edition.

By J. W. Wiruis Buxp, M.A., LL.B,, of

Lincoln’s Inn, Esq., Barrister-at-Law; Vice-Chairman of the
Severn Fishery Board, and Author of ‘‘The Law relating to
Salmon Fisheries in England and Wales,” &c. Post 8vo. 14s. cl.

¢“A book on the Game Laws,
brought up to_the present time,
and mclud.m% the recent acts with
regard to wild fowl, &c., was much
needed, and Mr. Willis Bund has
most opportunely supplied the want
by bringing out a revised and en-
larged edition of the very useful
handy book of which the late Mr.
Oke was the author. The com-
prehensive nature of the work is
shown by the voluminous title

e, and the extent to which the

k is expanded will be under-
stood when we say that it contains
more than the last
edition, although the fishery laws,
which formed part of the previous
volume, have now been ted
from the game laws, and are an-
nounced for publication apart.”’—
The Field.

“The editorship of the present
publication has, we are hap].:f; to
say, fallen into such able hands as
those of Mr. Willis Bund. In con-
clusion, we would observe that the
present edition of the above work
will be found by legal men or others
who require any reliable informa-
tion on any subject connected with
the game laws, of the greatest
practical utility, and that landed
proprietors, farmers, and rts-
men will find ¢ Oke’s Game Laws’
an invaluable addition to their
libraries, and an easy means of

%

enlightening themselves on a sub-
ject which closely affects them.””—
Land and Water.

¢ Mr. Willis Bund has edited a
third edition of ‘Oke’s Game Laws.’
The changes in the law by statute
and the reported cases to the end
of 1876 are duly noted. Notwith-
standing Mr. Bund’s modest esti-
mate of his labours, we think he
sustains the utation of the
O etk of prin

e of bringing out a
third edition has fallen upon Mr.
Bund. Sever:.ﬁim rl:an]:;a statutes
bearing upon the subject have been
passed since 1863, and many im-

rtant decisions given by the

urts. With these the author has
dealt in a careful and complete
manner, and on the whole he seems
to have succeeded in maintaining
the just reputation of the work.” —
Law Journal.

“The present edition, which is
really worthy of the reputation of
the preceding ones, collects all the
important decisions to the end of
1876, and includes a reading of all
the recent statutes. All this matter
is comprised in some 500 pages, and
offered at a price that only the
general demand for Mr. Oke's
works could render remunerative.
Possessed of the many valuable
&naliﬁcaﬁons we have indicated,

e third edition of ‘Oke’s Game
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. Oke’s Magistevial IWorks—continued.

Laws’ may well be expected to
achieve a success no less than was
attained by its predecessors. No
more its author could desire.”—
Irish Law Times.

¢ The cases and statutes are
brought down to a recent date,
and the convenient tabular list of

nalties has been su})plemented

y a table of penalties for offences
as to sea birds, wild birds, and wild
fowl.”’—Solicitors’ Journal.

‘A new and revised edition of
¢ Oke’s Handy Book of the Game
Laws’ makes its appearance in
seasonable time. e lamented
author havi ttlllied si.nkee ;he last
appearance of the work, this new
egltion, which contains all the most
recent statutes, and notices of cases
of importance bearing on the sub-

ared under the
editorship of Mr. Willis Bund.”—
Daily News.

¢Mr. Bund’s dj
laws since the death of Mr.
Oke 18 admirable. The editor in
the present instance deserves un-
qualified praise, for, by way of
assisting the reader, there is the
contents table, showing the par-
ticular matters dealt with under
each separate chapter; an alpha-
betical list of cases cited, with the
page in which they may be found;
a table of statutes referred to, with

of the new

their pages; and a most comprehen-
sive index.””— W orcester Herald.

¢ Under the competent care of
Mr. Bund, Messrs. Butterworth
have issued a third edition of Oke’s
excellent handy-book upon the
Game Laws. Since the last edition
was published such new measures
as the Gun Licence Act, the Wild
Birds Preservation Act, the Sea
Birds Preservation Act, and others
in the same direction, have been

Of these full cognisance
18 taken in the new issue. iina.lly
comprehensive and exact is the in-
formation supplied, and the volume
is an indispensable companion not
only to country gentlemen and
magistrates, but to all dealers in
game and every person possessing
a gun.”’—Sunday Times.

““This is a new and revised
edition of a most useful handy
book, the laws affecting the subject
matter being brought down to the
present time. The work has been
alsomaterially enlarged, and special
chapters written on Scotch and
Irish Game Laws—Property in
Game and other Wild Animals—
Actions of Trespass at Common
Law—The Poaching Prevention
Act, and other kin subjects,
have been added.”” —Bell’s Mes-
senger.

Oke's Law of Turnpike Roads; comprising the whole
of the General Acts now in force, including those of 1861; the
Acts as to Union of Trusts, for facilitating Arrangements with
their Creditors; as to the interference by Railways with Roads,
their Non-repair, and enforcing Contributions from Parishes,

-&c., practically arranged. With Cases, copious Notes, all the

necessary Forms, and an elaborate Index, &c. By GEORGE

C. OKE. 8Second Edition.

12mo. 18s. cloth.

Lt
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Dec. 1876. III. Digest of Cases.

THE LAW EXAMINATION JOURNAL.

Eorrep 3y HERBERT NEWMAN MOZLEY, M.A,,
Fellow of King’s College, Cambridge ; and of Lincoln’s Inn, Eaq., Barrister-at-Law.

| Price 1s. each Number, by post 1s. 1d. Nos. é‘;’é 85 (double number), price 28.,
®e® AU back nunben, c:nfs:‘awug with No. L., may be had.
XXXVI —Trinity, 1878.
Stttuteo oi 1873 wn 1. to XIX. in usive). II. Statutes of Past

Semons, includ e Act for the Amendment of the Law of Real
Property, a.nd e Satisfied Terms Act. III. Reviews of Books.
IV. Final n.mmatlon. June, 1878: Questions and Answers. V. Inter-

mediate Examination, June, 1878: Questions and Answers. VI. Corres-
pondence and Notices.

Nos. XXXIV. and XXXV.—Hilary and Easter, 1878.
1. Statutes of 1877 (Second Notice—conclusion), II. Regulations for
Examinations made under the Solicitors Act, 1877. III. Digest of Cases.
IV. Intermediate Examination, November, 1877: Questions and Answers.
V. Final Examination, January, 1878: Questions and Answers. VI. In-

termediate Examination, Jan , 1878 : Questions and Answers.
VII. FmalEn.mmatlon, Apnl 878: Questions and Answers. VIII In-
termediate Examination, April, 1878: Questions and Answers. IX. Cor-
respondence, &c.

No. XXXIIT.—Michaelmas, 1877.
1. Statutes of 1877 (FlrstNotwe) II. Dj estofCa.ses III. Intermediate
Examination, June, 1877 : Questionsand Answers. IV. Final Examina-
tion, November, 1877: Questions and Answers. V. Notices of Inter-
mediate Examinations for 1878. VL. Correspondence and Notices.

No. XXXTI.—Trini 18 7
Satuﬂed Terms. II. Rules of the e Court, M , 1877.
III. Digest of Cases. IV. Intermediate tion, April, 1877:

Questlonn and Answers. V. Final Exa.mmahon, June 1877 Questions
and Answers. VI. Benews of Books. VII. Correspondence and Notices.

0. XXXI.—Easter, 1877.
1. The Statutes of 1876('I‘h1rdNotlce) II. Dlgestof Cases. III. Inter-
mediate Examination, January, 1877: Questionsand Answers. IV. Final
Examination, April, 1877: Questions and Answers. V. Review: Roberts’s
Principles of Equity. VI Oonupondenoe and Notices.
ilary, 1877.
1.-Statutes of 1876 (Seeond Notlce}v I hules of the Supreme Court,
Intermediate Examination, Nov.
1876 : Questions an Annwera V. Final Examination, Jan. 1877: Ques-

.tions and Answers. VI. Reviews. VIIL. Correspondence and Notices.

0. XXIX.—Michaelmas, 1876.
1. Statutes of 1876 (Fust Notwe) II. Rules of the Supreme C(m.l-td
June, 1876. III. Intermediate Examination, June, 1876: Questions an
Answers. IV. Final Examination, November, 1876: Questions and
Answers. V. Notices of the Intermediate Examinations for 1877.
VI. Correspondence and Notices.

XXVIOI.—

. Trinity, 1876.
I The Rules of Februuyv 1876. II. The Statutes of 1875, concluded.

Digest of Cases. Intermediate Examination, April, 1876:
Questxons and Answers. V. Fma.l Examination, June, 1876 : Questions
and Answers. VI. Reviews. VII. Correspondence and Notices.

&
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THE LAW EXAMINATION JOURNAL—continued,

No. XXVII.—Easter, 1876. .
I. Notices for the June and November Examinations, 1876. II. Further
Extracts from the Rules of November 2, 1875. III. Statutes of 1875
Third Notice). IV. Digest of Cases. V. Intermediate Examination,
anuary, 1876: Questions and Answers. VI. Final Examination, April,
1876: Questions and Answers. VII. The New Law Dictionary.
VIII. Reviews of Books. IX. Correspondence and Notices.

No. XXVI.—Hilary, 1876.
I. The New Rules relating to Examinations. II. The Statutes of 1875
Second Notice). III. Digestof Cases. IV. Intermediate Examination,
ichaelmas Sittings, 1875: Questions and Answers. V. Final Examina-
tion, Hilary Sittings, 1876: Questions and Answers. VI. Reviews.
VII. Correspondence and Notices.

No. XXV.—Michatlmas, 1873.
I. Statute of Fraudulent Conveyances, 13 Bliz. c. 5. IL Statutes of
18756 (First Notice). III. Digest of Cases. IV. Intermediate Examina-
tion, Trinity Term, 18756: Questions and Answers. V. Final Examination,
Michaelmas Term, 1875: Questions and Answers. VI. Reviews of Books.
VII. Correspondence and Notices.

No. XXTV.—Trinity, 1875.
I. The Statute of Uses, continued. II. Digest of Cases. III. Inter-
mediate Examination, Easter Term, 1875: Questions and Answers.
IV. Final Examination, Trinity Term, 1875: Questions and Answers.
V. A New Law Dictionary. . Correspondence and Notices.

No. XXIII.—Easter, 1875.
1. The Statute of Uses. II. The Statutes of 1874 (Third Notice).
III. Digest of Cases. IV. Intermediate Examination, Hilary Term,
1875: Questions and Answers. V. Final Examination, Easter Term,
1875 ; Questions and Answers. VI. Correspondence and Notices.

No. XXII.—Hilary, 1875.
1. The Statute of Frauds in relation to Contracts of Sale: Sale v. Lambert,
and Potter v. Duffield. II. The Statutes of 1874 léSecomi Notice).
III. Digest of Cases. IV. Intermediate Examination, Michaelmas Term,
1874: Questions and Answers. V. Final Examination, Hilary Term,
1875: Questions and Answers. VI. Notice of Intermediate Examina-
tions for 1876. VIIL. Correspondence, &c.

No. XXI.—Michaelmas, 1874.
1. The Statutes of 1874 (First Notice). II. Digest of Cases. IIL. Inter-
mediate Examination, Trinity Term, 1874: Questions and Answers.
IV. Final Examination, Michaclmas Term, 1874 : Questions and Answers.
V. Reviews. VI. Correspondence and Notices.

No. XX.—-Trinity, 1874.
L Lﬁ'ﬁlative Prospects of the Session. II. Digest of Cases. III. In-
termediate Examination, Easter Term, 1874: Questions and Answers.
IV. Final Examination, Trinity Term, 1874: Questions and Answers.
V. Reviews. VI. Correspondence and Notices.

*4* Copies of Vol. I. of the Law Ezamination Journal, ining Nos. 1 to 14, with
JSull Indexes and Tables of Cases Cited, may now be had, price 16s. bound in cloth.
. :’holl g of the same is also now ruuly, containing Nos. 15 to 28, with Index, price in
clol .
T:c;e Index to Vol. I1. may be had separately to complete copies for binding, price 6d.
sewed,

1
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THE BAR EXAMINATION JOURNAL.

THE BAR EXAMINATION JOURNAL, containing
the Examination Papers on all the subjects, with Answers, set
at the General Examination for Call to the Bar. Edited by
A. D. TyssEN, B.C.L., M.A,, Sir R. K. WiLsox, Bart., M.A.,
and W. D. EDWARDS, LL.B., Barristers-at-Law. 3s. ea.ch,Hl:f
post 3s. 1d. Nos. 3, 6, 7, 9, 10, 11, 12, 13, 14, 15 and 16, i
1872 to Hil. 1878, both inclusive, may now be had.
®,® No. 13 is a double number, price 8s., by post 8s. 2d. Nos. 1,2, 4, 5 and 8 are out

of print, ——

THE PRELIMINARY EXAMINATION JOURNAL,
And Students’ Literary Magazme.

Edited by Jaxes ErLE Benmax, formerly of King’s College, London;

x Author of ‘‘The Student’s Examl.nilaggn Guide,”’ &‘;
"Mml?ﬁxt?lns, and to bs had in 1‘%1. 8vo., prioe 18s. cloth. -

Nos. 1. to XVIII. may still be had, price 1s. each, by post 1s. 1d.
——
BALL’S POPULAR CONVEYAN OEB.

THE POPULAR CONVEYANCER; being a Compre-
hensive, Theoretical and Practical E. smon of Conveyancin tﬁ
with Concise Precedents. By JAMEsg 8vo. 10s. 6d. clo

CoxtexTs :(—Chap. 1. Introduction.—II. Terms emplo ed in Conveya.noes—
III. Agreements or Contracts for Sale or Purchase. rvy eral Contracts.—
V. Conveyances on Sales.—VI. Leases.—VII. M —Vl]I Partnerships.—
IX. Settlements.—X. Wills,—XT. Miscellaneous .—XII. Abstracts of Title.
—XIII. Memorials,.—XTIV. Notices.—XV. Bwtn.l.s —XVL Requ.mmons on Tltle
—XVII. On conducting and completing
Charter of Feoffment.—B. 23 & 24 1ct cap. 146 (with otes) —C. Amm and
Declarations.—D. Public Companies : Instrumen lelln upon Incorporation.—
Table of Cases Cited.—Table of Preoeden .—General

“The work shows that Mr. Ball has  transacted in a sohcxwr's office. We
avaclearwn:ﬂ)ﬁon of eonveynncmg- think the book will be useful for this

his notes are well written and com; urpose, and the dxhqmoe with wlnc.h
dious, and the precedents have {he author has t

with t care. Suchabook  will certainly save the sohmtor or lns
must commend itself to students and eonveymcmg clerk, the trouble of im-
practitioners.”—Law Times. deal of elementary in-

¢ Mr. Ball’s main &}:;ectmtnphcem somahon to the articled clerks.”—
the hands of clerks students a guide 8 Journal,

to the simpler conveyancing matters
——
THOM’S COUNTY & BOROUGH MAGISTRATES LIST.
Just published in 1 vol., demy 8vo., 9s. cloth.

THE COUNTY AND BOROUGH MAGISTRATES
LIST and OFFICIAL and PARLIAMENTARY REGISTER
for 1878, comprising all Justices of the Peace and Deputy-
Lieutenants for each separate County and Borough in England
and Wales, with their Professional or Business Avocations,
together with such Appointments and Offices as they hold in
any County. or Borough accomﬁa,med by their Addresses.
Compiled and Edited by Apam Bisser THOM, Compiler and
late Editor of ‘“ The Upper Ten Thousand.”

O
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Just published, demy 8vo., price 8s., to be continued Annually,
THE SECOND ANNUAL ISSUE OF

THE INNS OF COURT KALENDAR
FOR 1878.
Dedicated by permission to the Lord High Chancellor of Great Britain.

By CHARLES SHAW, Under-Treasurer of the Middle Temple.
Containing a Record of the Members of the English Bar, their Inns of Court, Dates
of Admission and Call, together with their Academical Dm Appointments,
Circuits, &c.; Students, their Inns of Court and Dates os_ AL on, ee‘s, Modes

of Admission, Keeping Terms, Preliminary Examinati y -
nation, Consoﬁdate(‘fﬁgﬁl;;iom of the Four Inns of Court, &c. ; Honours, Student-
ships and Exhibitions; Lists of the Judges and Officers of the Supreme Court of
Judicature, &c. &c. ——

CUTLER’S CIVIL SERVICE OF INDIA.

ON REPORTING CASES for their PERIODICAL
EXAMINATIONS by SELECTED CANDIDATES for the
CIVIL SERVICE of INDIA. Being a Lecture delivered on
‘Wednesday, June 12, 1867, at King’s College, London. By
JorN CUTLER, B.A., of Lincoln’s Inn, Barrister-at-Law, Pro-
fessor of English Law and Jurisprudence, and Professor of
India&p Jurisprudence at King’s gollege, London. 8vo. 1s.
sewed.

——

BROWNING'S DIVORCE AND MATRIMONIAL
PRACTICE.

THE PRACTICE and PROCEDURE of the COURT
for DIVORCE AND MATRIMONIAL CAUSES, including
the Acts, Rules, Orders, Copious Notes of Cases and Forms of
Practical Proceedings, with Tables of Costs. By W. ERNsST
BrowNING, Esq., of the Inner Temple, Barrister-at-Law. Post
8vo. 8s. cloth.

——

FRY’S SPECIFIC PERFORMANCE OF CONTRACTS.
A TREATISE on the SPECIFIC PERFORMANCE

of CONTRACTS, including those of Public Companies. By

‘EpwaArp Fry, B.A., Q.C., now the Hon. Sir EbwARD FRrY, one

of the Judges of Her Majesty’s Supreme Court of Judicature.
8vo. 16s. cloth.

——
PHILLIPS’S LAW OF LUNACY. .

THE LAW CONCERNING LUNATICS, IDIOTS,
and PERSONS OF UNSOUND MIND. By CHARLEs P.
Pairrres, M.A,, of Lincoln’s Inn, Esq., Barrister-at-Law, and
Commissioner in Lunacy. Post 8vo. 18s. cloth.

¢ Mr, Phillips has, in his very com- present law, as well as the ice
plete, elaborate and useful volume, pre-  relating to lunacy.”—Law Magazine
sented us with an excellent view of the  and Review:.
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HOLLAND ON THE FORM OF THE LAW.

ESSAYS upon the FORM of the LAW. By THoMas
ErsgkiNe Horranp, M.A., Fellow of Exeter College, and
Chichele Professor of International Law in the University of
fz)xfgdrd,la&i of Lincoln’s Inn, Esq., Barrister-at-Law. 8vo.

s. 6d. cloth.

“A work of gutabﬂity." Atheneum.  essays to our readers.””—Law Magazine.
¢ Entitled to very high commenda~ ¢ A work in which the whole matter
tion.””—Law Times. is easily intelligible to the lay as well

*‘The essays of an author so well as the professional public.”—Saturday

ualified to write upon the subject.”—  Review.
Lw Journal, ¢ Mr. Holland’s extremely valuable
* Wecanconfidentlyrecommendthese  and i ious essays.”’—Sp 3

-

——

WRIGHT ON THE LAW OF CONSPIRACY.

THE LAW OF CRIMINAL CONSPIRACIES AND
AGREEMENTS. By R. 8. WriGHT, of the Inner Temple,
Barrister-at-Law, Fellow of Oriel Coll., Oxford. 8vo. 4s. cloth.

“Tt is with great pleasure that we  ordinary text-book, and from the
notice this short but very able and  oracular diction in which too many of
thorough work. It shows not merely the modern school of jurisprudence

and well directed research, enshrine their ideas.””—Solicitors®
but & power of discrimination and  Journal.

analysis of which it is rarely our good "Lookingatthisworkfromafmel
fort!{:e.tomeet with, and its matteris  legal point of view, we have no ent&y-

conveyed in hngung ually remote  tion in according it v igh praise.”
from the dry and wi e&styleofthe —Spectator, ory ig

——

CHITTY, Jun., PRECEDENTS IN PLEADING.—Third
Edition.

CHITTY, Ju~x., PRECEDENTS in PLEADING; with
copious Notes on Practice, Pleading and Evidence, by the late
JosepH CHITTY, Jun.,, Esq. Third Edition. By the late
TovpsoN CHiTTY, Esq., and by Leorric TeEMPLE, R. G.
‘WirLiaMs, and CHARLES JEFFERY, Esqrs., Barristers-at-
Law. Complete in 1 vol. royal 8vo. 38s. cloth.

——

LOVESY’S LAW OF MASTERS AND WORKMEN.

The LAW of ARBITRATION between MASTERS and
‘WORKMEN, as founded upon the Councils of Conciliation Act
of 1867 (30 & 31 Vict. c. 105), the Master and Workmen Act

5 Geo. 4, c. 96), and other Acts, with an Introduction and
otes. By C. W. Lovesy, Esq., of the Middle Temple,
Barrister-at-Law. 12mo. 4s. cloth.

O
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The Doctrine of Continuous Vo{a.ges as applied to
CONTRABAND of WAR and BLOC L, contrasted with the
DECLARATION of PARIS of 1856. By Sir TrRAVERS Twiss,
Q.C., D.C.L., &c., &c., President of the Bremen Conference,
1876. Read before the Association for the Reform and Codifi-
cation of the Law of Nations at the Antwerp Conference, 1877.
8vo. 2. 6d. sewed.

Mr. Justice Lush's Common Law Practice. By Dixon.
Third Edition. LUSH'S PRACTICE of the SUPERIOR
COURTS of COMMON LAW at WESTMINSTER, in Actions

and Proceedings over which they have a common Jurisdiction;

with Introductory Treatises respecting Parties to Actions; Attor-
nies and Town Agents, their Qualifications, Rights, Duties,
Privileges and Disabilities; the Mode of Suing, whether in
Person or by Attorney, in Forma Pauperis, &c. &c. &c.; and
an Appendix, containing the authorized Tables of Costs and
Fees, Forms of Proceedings and Writs of Execution. Third
Edition. By JosEpH DixoN, of Lincoln’s Inn, Esq., Barrister-
at-Law. 2 vols. 8vo. 46s. cloth. .

Supreme Appellate Jurisdiction. A Speech delivered .

in the House of Lords on the 11th June, 1874. By the Right
Hon. Lord O'HAGAN. 8vo. 1s. sewed.

The Law and Facts of the Alabama Case with Reference
to the Gteneva Arbitration. By JaxEs O’Dowb, Esq., Barrister-
at-Law. 8vo. 2s. sewed.

A Letter to the Right Hon. the Lord High Chancellor
concerning Digests and Codes. By WrLriaM RiCHARD FISHER,
of Lincoln’s Inn, Esq., Barrister-at-Law. Royal 8vo. 1s. sewed.

Gray’s Treatise on the Law of Costs in Actions and
other PROCEELINGS in the Courts of Common Law at
‘Westminster. By JoEN GRrAY, Esq., of the Middle Temple,
Barrister-at-Law. 8vo. 21s. cloth.

Rules and Regulations to be observed in all Causes,
SUITS and PROCEEDINGS instituted in the Consistory Court
of London from and after the 26th June, 1877. By Order of
the Judge. Royal 8vo. 1s. sewed.

Pulling’s Practical Compendium of the Law and Usage
of MERCANTILE ACCOUNTS; describing the various Rules
of Law affecting them, the ordinary mode in which they are
entered in Account Books, and the various Forms of Proceeding,
and Rules of Pleading, and Evidence for their Investigation at
Common Law, in Equity, Bankruptcy and Insolvency, or by
Arbitration. With a SUPPLE N’E containing the Law of
Joint Stock Companies’ Accounts, under the Winding-up Acts
of 1848 and 1849. By ALEXANDER PuLLING, Esq., of the Inner
Temple, Barrister-at-Law. 12mo. 9s. boards. )
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Foreshore Rights. Reportof Caseof Williams+. Nicholson
for removing Shingle from the Foreshore at Withernsea. Heard
31st May, 1870, at Hull. 8vo. 1s. sewed.

Hamel's International Law.—International Law in con-
nexion with Municipal Statutes relating to the Commerce,
Rights and Liabilities of the Subjects of Neutral States pending
Forcign War; considered with reference to the Case of the
‘“Alexandra,” seized under the provisions of the Foreign
Enlistment Act. By FELix HARGRAVE HAMEL, of the Inner
Temple, Barrister-at-Law. Post 8vo. 3s. sewed. :

Ke¥(ur on the Law relating to Transactions on the
STOCK EXCHANGE. By HeNrRY KEYSER, Esq., of the
Middle Temple, Barrister-at-Law. 12mo. 8s. cloth.

The Inns of Court and Legal Education %endmg'
Legislation Reviewed, with Suggestions for the proper Founda-
tion of a Law University. Paper read at the Provincial
Meecting of the Incorporated Law Society of the United Kingdom,
held at Liverpool, 14th October, 1875. By C. T. SAUNDERS, a
Member of the Council. 8vo. 1s. sewed.

A Memoir of Lord Lyndhurst. By William Sidney
GiBsox, Esq., M.A., F.S.A., Barrister-at-Law, of Lincoln’s
Inn. Second Edition, enlarged. 8vo. 2s. 6d. cloth.

A Memoir of Mr. Justice Talfourd. By a Member of the
Oxford Circuit. Reprinted from the Law Magazine. 8vo. 1s.sewed.

Remarks on Law Reform. By George W. M. Dale, of
Lincoln’s Inn, Esq. 8vo. 1s. 6d. sewed.

Blaney’'s Practical Treatise on Life Assurance. Second
Edition. By FrREDERIC BLAYNEY, Esq. 12mo. 7s. boards.

The Laws of Barbados. (By Authority.) Royal 8vo. 21s. cl.

Pearce’s History of the Lm of Court and Chancery;
with Notices of their Ancient Discipline, Rules, Orders and Cus-
toms, Readings, Moots, Masques, Revels and Entertainments,
including an account of the Eminent Men of the Four Learned
and Honourable Societies—Lincoln’s Inn, tho Inner Temple, the
Middle Temple, and Gray’s Inn, &c. By RoBERT R. PEARCE,
Esq., Barrister-at-Law. 8vo. 8s. cloth.

aker’s Practical Compendium of the Recent Statutes,
CASES, and DECISIONS affecting the OFFICE of CORONER,
with Precedents of Inquisitions, and Practical Forms. By
‘WiLLiaM BAKER, Esq., one of the Coroners for Middlesex.
12mo. 7s. cloth.

A Practical Treatise on the Law of Advowsons. By
J. MIREHOUSE, Esq., Barrister-at-Law. 8vo. 14s. boards.

Field's Law relating to Curates. The Law relating to
PROTESTANT CURATES and the RESIDENCE of INCUM-
BENTS or their BENEFICES in ENGLAND and IRELAND.
By C. D. FieLp, M.A.,, LL.D., of H. M.’s Bengal Civil Service;
Author of the Law of Evidence in India, &c. Post 8vo. 6s. cloth.




' MESSRS. BUTTERWORTH, 7, FLEET STREET, E.C. 61

Williams’ Introduction to the Principles and Practice
of Pleading in the Superior Courts of Law, embracing an Outline
of the whole Proceedings in an Action at Law, on Motion and at
Judges’ Chambers; together with the Rules of Pleading and Prac-
tice, and Forms of all the principal Proceedings. By WATEKIN
‘WirLiams, M.P., of the Inner Temple, Esq., Barrister-at-Law,
8vo. 12s. cloth.

The Lord's Table: its true Rubrical Position. The
Purchas Judgment not reliable. The Power of the Laity and
Churchwardens to prevent Romanizing. Suggestions to the
Laity and Parishes for the due ordering of the Table at Com-
munion Time. The Rubrical Position of the Celebrant. By
H. F. NAPPER, Solicitor. 8vo. 1s. sewed.

Greening’s Forms of Declarations, Pleadings and other
PROCEEDINGS in the Superior Courts of Common Law, with
the Common Law Procedure Act, and other Statutes; Table of
Officers’ Fees; and the New Rules of Practice and Pleading,
with Notes. By HENRY GREENING, Esq., Special Pleader.
Second Edition. 12mo. 10s. 6d. boards.

Browne's Practical Treatise on Actions at Law,
embracing the Subjects of Notice of Action; Limitation of
Actions; necessary Parties to and proper Forms of Actions, the
Consequence of Mistake therein; and the Law of Costs with
reference to Damages. By RowLAND JAY BrownE, Esq., of
Lincoln’s Inn, Special Pleader. 8vo. 16s. boards.

Deane’s Law of Blockade, as contained in the J udgmentﬁ
of Dr. Lushington and the Cases on Blockade decided during 1854.
ByJ.P.DEANE,D.C.L.,Advocatein Doctors’Commons. 8vo.10s.cl.

Linklater’s Digest of and Index to the New Bankruptcy
ACT, and the accompanying Acts of 1869. By JOHN LINKLATER,
Solicitor. Second Edition. Imperial 8vo. 3s. 6d. sewed.

Pothier's Treatise on the Contract of Partnership.
Translated from the French, with Notes, by O. D. TuDoR, Esq.
Barrister-at-Law. 8vo. 5s. cloth. .

Norman's Treatise on the Law and Practice relating to
LETTERS PATENT for INVENTIONS. By JoEN PAxToON
NorMAN, M.A., of the Inner Temple, Barrister-at-Law. Post
8vo. 7s. 6d. cloth.

Francillon’s Law Lectures. Second Series. Lectures,
ELEMENTARY and FAMILIAR, on ENGLISH LAW. By
Javes FrawnciLLoN, Esq., County Court Judge. First and
Second Series. 8vo. 8s. each, cloth.

Gurney’s System of Short Hand, as used by both Houses
of Parliament. Seventeenth Edition, revised and improved.

12mo. 3s. 6d. cloth.
¢ Gurney’s is, we believe, admitted to be the best of the many systems.””—Law Times.
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Gaches' Town Councillors and Burgesses Manual. The
TOWN COUNCILLORS AND BURGESSES MANUAL: a
popular Dj of Municipal and Sanitary Law, with informa-
tion as to s of Incorporation, and a useful Collection of
Forms, especially adapted for newly incorporated Boroughs.
By Lovis GACHES, .M., B.A., of the Inner Temple, Esq.,
Barrister-at-Law. Post 8vo. 7s. cloth.

Hunter's Suit in Equity: An Elementary View of the
Proceedings in a Suit in Equity. With an Appendix of Forms.
By 8. J. HUNTER, B.A., of Lincoln’s Inn, Barrister-at-Law.
Sixth Edition, by G. W. LAWRANCE, M.A., Barrister-at-Law.
Post 8vo. 12s. cloth.

Kerr's Action at Law: being an Outline of the
Jurisdiction of the Superior Courts of Common Law, with an
Elemenmiow of the ings in Actions therein. By
ROBERT orLM KERR, LL.D., Barrister-at-Law, now Judge
of the Sheriff’s Court of the City of London. The Third Edition.
12mo. 9s. cloth. :

Parkinson's Handy-Book for the Common Law Judges’
CHAMBERS. By Geo. H. PARkIxNsoN, Chamber Clerk to the
Hon. Mr. Justice Byles. 12mo. 7s. cloth.

A Treatise on the Law of Sheriff, with Practical Forms
and Precedents. By RicHARD CLARKE SEWELL, Esqg., D.C.L.,
Barrister-at-Law, Fellow of Magdalen College, Oxford. 8vo.1l.1s.

Drainage of Land: How to procure Outfalls by New
Drains, or the Improvement of Existing Drains, in the Lands of
an Adjoining Owner, under the powers contained in Part ITI. of
the Act 24 & 25 Vict. c. 133, 1861; with Explanations of the Pro-
visions, and Suggestions for the Guidance of Landowners, Occu-
piers, Land Agents and Surveyors. By J. Wx. WiLsoN, Solicitor.

Fearne's , Historical and etiigraphica.l, of Landed
Property in England, from the time of the Saxons to the present
Ara, displaying at one view the Tenures, Modes of Descent and
Power of Alienation of Lands in England at all times during that
Period. On a sheet, coloured, 6s.; on a roller, 8s.

Speech of 8ir R. Palmer, Q.C., M.P, at the Annual
Meeting of the Legal Education Association, in the Middle Temple
Hall, 1871, with a Reﬁbort of the Proceedings. 8vo. 1s. sewed.

Law Students. Full Report of the Proceedings of the
First General Congress of Law Students’ Societies. Held at
Birmingham, 21st and 22nd May, 1872. 8vo. 2s. sewed.

- Legal Education: By W. A. Jevons. A Paper read at
the Social Science Con, at Leeds, 1871. 8vo. 6d. sewed.

The Ancient Land Settlement of England. A Lecture
delivered at University College, London, October 17th, 1871.
By J. W. WirL1is Bunp, M.A., Professor of Constitutional Law
and History. 8vo. 1s. sewed.
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The Case of the Rev. @. C. Gorham against the Bishop
of Exeter, as heard and determined by the Judicial Committee
of the Privy Council on appeal from the Arches Court of Canter-
bury. By Epwarp F. Moorg, M.A., Barrister-at-Law, Author
of Moore’s Privy Council Reports. Royal 8vo. 8s. cloth.

Coote’s Practice of the Ecclesiastical Courts, with Forms
and Tables of Costs. By HENRY CHARLES CoOTE, Proctor in
Doctors’ Commons, &c. One thick vol. 8vo. 28s. boards.

Burder v. Heath. Judgment delivered on November 2,
1861, by the Right Honorable STEPHEN LusHINGTON, D.C.L.,
Dean of the Arches. Folio, 1s. sewed.

The Law relating to Ritualism in the United Church of
England and Ireland. By F. H. HamEir, Esq., Barrister-at-
Law. 12mo. 1s. sewed. .

Archdeacon Hale's Essay on the Union between Church
and STATE, and the Establishment by Law of the Protestant
Reformed Religion in England, Ireland and Scotland. By
W. H. HALE, M.A., Archdeacon of London. 8vo. 1s. sewed.

Judgment of the Privy Council in the Case of Hebbert
v. Purchas. Edited by EDwagp Bullock, of the Inner Temple,
Barrister-at-Law. Royal 8vo. 2s. 6d.

Judgment delivered by Right Hon. Lord Cairns on behalf
of the Judicial Committee of the Privy Council in the Case of
Martin v. Mackonochie. Edited by W. ErNsT BRowNING, Esq.,
Barrister-at-Law. Royal 8vo. 1s. 6d. sewed.

Judgment of the iight Hon. 8ir Robert J. Phillimore,
Official Principal of the Court of Arches, with Cases of Martin v.
Mackonochie and Flamank v. Simpson. Edited by WALTER
G. F. PHILLIMORE, B.A., of the Middle Temple, &c. Second
Edition, royal 8vo. 2s. 6d. sewed.

The Judgment of the Dean of the Arches, also the Judg-
ment of the PRIVY COUNCIL, in Liddell (clerk) and Horne
and others against Westerton, and Liddell (clerk) and Park and
‘Evans against Beal. Edited by A. F. BAyrorDp, LL.D. Royal
8vo. 3s. 6d. sewed.

The Case of Long v. Bishop of Cape Town, embracing
the opinions of the Judges of Colonial Court hitherto unpublished,
toge&er with the decision of the Privy Council, and Preliminary
Observations by the Editor. Royal 8vo. 6s. sewed.

The Law of the Building of Churches, Parsonages and

‘Schools, and of the Division of Parishes and Places—continued

to 1874. By CHARLES Francis TROWER, M.A., Barrister-at-
Law. Post 8vo. 9s. cloth.

The History and Law of Church Seats or Pews. By
A.HEeAvLEs, F.8.A., Proctorin Doctors’Commons. 2 vols. 8vo.16s.cl.
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Stephen’'s New Commentaries. Eighth Edition. In 4vols. 8vo.
Denison & Scott's House of Lords Appeal Practice. In 8vo.
May's Parliamentary Practice. Eighth Edition. In 8vo.
T}‘..“,?;.!J:,‘“""‘ Cases on Real Property. Third Edition.
Glen's Law of Highways. The Third Edition. In 8vo.
Glen's Poor Law Board Orders. Seventh Edition. In 8vo.

Oke's Fishery Laws. Second Edition. By J. W. WrrLs Buxo,
Eaq., Barrister-at-Law. In 12mo.

A Oolleotmn of Mortgage Precedents and Decrees ; intended
a Companion Work to the General Law of Mo . By W. R. FisuER, Esq.,
oflamlnnlnn,&nimt-hw In 1 vol. 8vo,

The Inns of Court Kalendar. By Cmarres Smaw, Esq., Under-
'I‘reu:;u of the Middle Temple. Demy 8vo. (Continued a.nnunl]y) See
page 0o/,
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Imprinted at London,
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In 8v0., 8s., by post 8s.1d. Nos. 8,8, 7 and 9 o 18, both inclusive, may still be had.

The Bar Examination Journal. Edited A. D. Tyssen
and W. D. EpwaRps, Esqrs., Barristers-at-Law. by
CoxTRNTS OF RACH NUMBER. —nm of Bubjects and the Papers in both the

General Examination for all Students, and also in Indian Law for Indian
Btudents, with the Answers; Notices as to the Examinations, &c.
In 8v0., 1s., by post, 1s. 1d. Nos. 1 Lo 86 may still be had.

The Law Examination Journal and Law Student’s Ma-
gasine. Edited by H. N. MozLEY, Esq., Barrister-at-Law.
CoxTrxTs OF XACH NuMpER.—Leading Articles by the Editor; Reviews of

Books ; of newDemunntaneoandatNumm Analysis
of the more important oti ‘St“‘ of the 8 Intermedmte
Examination Questions and Answu-n, Exnminahon Questions and
Answers; Notes on the Examinations ; Cor

The Proumbu.ry Examination J’onrnsl and Students’
Literary Magasine. Edited by Jawmes ErLE BENHAM, for-
merly of x.l:lf’! College, London. Now complete, in 18 numbers,

n? the Questions and Answers from February, 1871, to
Muy, both inclusive, bound in cloth, price 18s. The numbers
had separately, price 1s. each, i)y post 1s. 1,

Shl"l Inns of Court Kalendar for 1878. Bvo. 8s. cloth.

m‘xglnl:hy and Whiteley’s Concise Law Dictionary. 8vo.
o
“ Inv students delirvul of cramming will find it acceptable.”’—Latw Times.

hen’s Commentaries on the Ia.w.
ln.nd hthdl on. By JamEes STEPHEN, Esq., LL.D., Judge

of County Courts, &c. 4 vols. 8vo. cloth. [In the Press.

Goldsmith’s Doctrine and Practice of Equity. 8ixth
Edition. 8vo. 18s. cloth.

“A well-known students’ book; the 'belt.‘ because the most complete, yet
simplified, instructor ever pu-ovtded for him.”’—Law Times.

Tudor’s Selection of rﬁ perty,
Conveyancing, Wills and Deeds. 3 Ed:t Boy 8vo. [In thc Press,

Kelly's Conveyancing Draftsman. Post 8vo. 6s. cloth.

“ A very useful little book for conveyancing practitioners, i.e. for solicitors

and students.”—Law Magazis

Underhill’s Law of Torts or Wrongs. Second Edition.
Post 8vo. 8s. cloth.
L«;:a He hn set forth the elements of the law with clearness and accuracy.”’—

Fulton’n Manual of Constitutional History. Post 8vo.
7s. 6d. cloth.

¢ 'We may fairly say the book is well done.” —The Law.
Qachntth‘,. Relation of Equity to Common Law. Post 8vo.

clo

Trower’s Manual of the Prevalence of E&uﬁ? under
Section 26 of the Judicature Act, 1873, amended by udicature
Act, 1876. By CHARLES FraRCIS TroOWER, Esq., M.A., Barrister at
Law. In 8vo. b&s. cloth.
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Roberts’ Principles of the Court of Equity: a First Book
on Equity Jurisprudence. Third Edition. 8vo. 18s. cloth.
" “To the student class of our readers we cordially recommend it.”—ZLaw
ournal,

Btz.ll’s Popular Conveyancer; with Forms. 8vo. 10s. 6d.

Drewry’s Forms of Claims and Defences in the Chan-
cery Division of the ngh Court of Justice. Post 8vo. 9s. cloth.

¢“On the whole we can thoroughly r d it to our readers.”—Law
Examination Journal,

Bedford’s Intermediate Examination Guide in Common
Law, Conveyancing and Equity. 8vo. 14s. 64. cloth.

Bedford’s Final Examination Guide to the Practice of
the Supreme Court of Judicature. Questions and Answers. 8vo.
7s. 6d. cloth.

Bedford’s Final Guide to the Law of Probate and
Divorce. Questions and Answers. 8vo. 4s. cloth.

Bedford’s Table of Leading Statutes for the Intermediate
and Final Examination in Law, Equity and Conveyancing. 1ls. on

a sheet.

Mosely’s Articled Clerks’ Handy Book, with Directions
as to course of Study and other useful Informn.tlon 12mo. 7s. cloth.

Seaborne’s Law of Vendors and Purchasers of Real Pro-
perty. Post 8vo. 9s. cloth.

¢ The student will find this book a useful introduction to a dry and difficult
subject.””—Law Ezamination Journal.

Lewis’s Pri.nciﬁdes of Oonveya.ncin% Explained a.nd Illus-
trated by Concise Precedents. 8vo.

¢ Mr. Lewis has contributed a valuable aid to the Iaw Student. ”—Law Times.

Lewis’s Principles of Equity Drafting: with an Appendix

of Forms. Post SV% 12s. cl% vy &: PP
s Treatise on the Practice of Conveyancing. 8vo.

183 clof ga &

¢ The treatise is the production of a p of great merit.”’—Solicitors’
Journal.

Powell’s Principles and Practice of the Law of Evidence.
Fourth Edition. By J. CurrER, B.A., and E. F. GrFFiv, B.A,,
Barristers-at-Law. In 8vo. 18s. cloth.

Pearce’s History of the Inns of Court. 8vo. 8s. cloth.
8 Outlsesr ?zig Grifin’s Analysis of the Indian Penal Code.
vo clo

Cutler on Reporting Cases for the Examinations by
Selected Ca.ndxda.tes for the Clvﬂ Service of India. 8vo. 1ls. sewed.

Orto: History of the Roman Law, translated
mbo Enghsh (wzth the Author’s permission), and Supp! lemented by a
Chronometrical Chart of Roman History, by I. T. PricEARD and
D. NasmrrH, Esqrs., Barristers-at-Law. 8vo. 28s. cloth.
lz:sxa‘lmtlﬁth" Institutes of English Public Law. Post 8vo.
clo

Nasmith’s Institutes of English Private Law. 2 vols.
Post 8vo. 21s. cloth.







